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  CRIMINAL LAW 

 

LESSON NO. 1.1        SECTION-A   AUTHOR : DR. ARPINDER SINGH KHAIRA 

 

THE LAW OF EVIDENCE 

An Overview 

1.1.0 Introduction 

1.1.1  Law of Evidence in India 

1.1.2  The Indian Evidence Act, 1872: Some Relevant Provisions 

 1.1.2.1 Statement of Relevant Facts: Section 32 

 1.1.2.2 Expert Opinion: Section 45 

 1.1.2.3 Proof of Signature, Writing and Seal: Section 73  

 1.1.2.4 Examination of Witness: Section 137 

 1.2.5 Refreshing of Memory: Section 159 

1.1.3 References and Suggested Books                         

1.1.0 Introduction 

Law is a system of those rules and regulations that are created and enforced 

through social and governmental institutions to regulate the behavior of human 

beings in the society. In other words, law is well defined system that regulates 

and ensures that individuals or a community adhere to the will of the State. 

State-enforced laws can be made by a collective legislature or by a single 

legislator, resulting in statutes, by the executive through decrees and 

regulations, or established by judges through precedent etc. The law shapes 

politics, economics, history and society in various ways and serves as a 

mediator of relations between people. 

1 
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In this backdrop, laws may be divided into two classes viz., substantive and 

procedural laws. The laws by which rights, duties and liabilities are defined are 

known as substantive laws i.e, the Indian Contract Act, 1872; the Transfer of 

Property Act, 1882, the Indian Penal Code, 1860 etc. The laws which describe 

the mode by which the application of substantive laws is regulated are called 

procedural laws or adjective laws. In other words, adjective or procedure laws 

defines the procedure by which the substantive law is applied to a particular 

case such as the Code of Civil Procedure, 1908; the Code of Criminal Procedure, 

1973; the Indian Evidence Act, 1872 etc. It is interesting to note that the 

procedural laws further divided into two parts, firstly, there are rules dealing 

with various procedures to be followed in a court of law. Secondly, there are 

rules dealing with mode of the proof of the existence or otherwise of rights, 

duties and liabilities viz., the Indian Evidence Act, 1872. 

1.1.1 Law of Evidence in India  

The law of evidence occupies a most important place in the area of adjective or 

procedural law. The word ‘Evidence’ is derived from Latin word evident or 

evidere which means “to show clearly, to discover clearly, to ascertain, to 

prove”. The object of rules of evidence is to help the courts to ascertain the 

truth, to prevent protracted inquiries, and to avoid confusion in the mind of 

judges, which may result from the admission of evidence in excess. Hence, the 

Indian Evidence Act, 1872 was passed with the main object of preventing 

indiscipline in the admission of evidence by enacting a correct and uniform role 

of practice. The Act applies to all judicial proceedings in or before any court, 

including courts-martial (except under the Army Act, Naval Discipline Act and 

Air Force Act), but not to affidavits presented to any court or officer, nor to 

proceedings before any arbitrator.  

1.1.2 The Indian Evidence Act, 1872: Some Relevant Provisions 

The term ‘evidence’ means anything by which any alleged matter of fact is either 

established or disproved and anything that makes the things in question 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  3 

evident to the court is evidence. Evidence can be both, oral or documentary and 

even electronic records can also be produced as evidence in the court of law. 

The law of evidence is an adjective law and has retrospective effect i.e., it 

applies to pending proceeding also. It is a universally recognized principle of law 

that procedure of a trail, civil or criminal, is governed by the rules of the 

“Forum” and the law of evidence is part of the law of procedure. It is termed in 

Anglo-American language as “lex fori”. The Indian Evidence Act, 1872 come into 

force on 1st September, 1872 and the present Act is based on entirely on the 

English Law of Evidence. The Act of 1872 contained the statutory provisions 

concerning evidence which are very important in connection with every kind of 

civil or criminal cases. The Following are the some relevant and cardinal 

provisions of the Indian Evidence Act, 1872: 

 Statement of Relevant Facts: Section 32 

 Expert Opinion: Section 45 

 Proof of Signature, Writing and Seal: Section 73  

 Examination of Witness: Section 137 

 Refreshing of Memory: Section 159 

1.1.2.1 Statement of Relevant Facts: Section 32 

Section 32 of the Indian Evidence Act, 1872 is one of those provisions that 

provide exceptions to the principle of excluding hearsay evidence i.e., the 

statement of a witness not based on his personal knowledge, but on what he 

heard from others. The object of this section is that a person who has the first 

hand knowledge of the facts of a case, but who, for some reasons stated in the 

section, is not able to appear before the court, then his knowledge should be 

transmitted to the court through some other person. The reason for the 

exception is obvious, as the law and court wants the best evidence in each case. 

In this context, section 32 of the Indian Evidence Act, 1872 is important and it 

runs as under: 
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 Section 32: Cases in which statement of relevant fact by person 

who is dead or cannot be found, etc, is relevant 

Statements, written or verbal, of relevant facts made by a person who is dead, 

or who cannot be found, or who has become incapable of giving evidence, or 

whose attendance cannot be procured without an amount of delay or expense 

which, under the circumstances of the case, appears to the Court 

unreasonable, are themselves relevant facts in the following cases:- 

(1) when it relates to cause of death : When the statement is made by a 

person as to the cause of his death, or as to any of the circumstances of the 

transaction which resulted in his death, in cases in which the cause of that 

person's death comes into question. Such statements are relevant whether 

the person who made them was or was not, at the time when they were 

made, under expectation of death, and whatever may be the nature of the 

proceeding in which the cause of his death comes into question. 

(2) or is made in course of business : When the statement was made 

by such person in the ordinary course of business, and in particular when it 

consists of any entry or memorandum made by him in books kept in the 

ordinary course of business, or in the discharge of professional duty; or of 

an acknowledgment written or signed by him of the receipt of money, goods, 

securities or property of any kind; or of a document used in commerce 

written or signed by him; or of the date of a letter or other document usually 

dated, written or signed by him. 

(3) or against interest of maker : When the statement is against the 

pecuniary or proprietary interest of the person making it, or when, if true, it 

would expose him or would have exposed him to a criminal prosecution or to 

a suit for damages. 

(4) or gives opinion as to public right or custom, or matters of 

general interest : When the statement gives the opinion of any such 

person, as to the existence of any public right or custom or matter of public 
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or general interest, of the existence of which, if it existed he would have been 

likely to be aware, and when such statement was made before any 

controversy as to such right, custom or matter had arisen. 

(5) or relates to existence of relationship : When the statement relates to 

the existence of any relationship [by blood, marriage or adoption] between 

persons as to whose relationship [by blood, marriage or adoption] the person 

making the statement had special means of knowledge, and when the 

statement was made before the question in dispute was raised. 

(6) or is made in will or deed relating to family affairs : When the 

statement relates to the existence of any relationship [by blood, marriage or 

adoption] between persons deceased, and is made in any will or deed 

relating to the affairs of the family to which any such deceased person 

belonged, or in any family pedigree, or upon any tombstone, family portrait, 

or other thing on which such statements are usually made, and when such 

statement was made before the question in dispute was raised. 

(7) or in document relating to transaction mentioned in section 13, 

clause (a) : When the statement is contained in any deed, will or other 

document which relates to any such transaction as is mentioned in section 

13, clause (a). 

(8) or is made by several persons, and expresses feelings relevant to 

matter in question : When the statement was made by a number of 

persons, and expressed feelings or impressions on their part relevant to the 

matter in question.  

     Illustrations 

(a) The question is, whether A was murdered by B; or  

 A dies of injuries received in a transaction in the course of which she was 

ravished. The question is, whether she was ravished by B; or  

 The question is, whether A was killed by B under such circumstances 

that a suit would lie against B by A's widow.  
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Statements made by A as to the cause of his or her death, referring respectively 

to the murder, the rape, and the actionable wrong under consideration, are 

relevant facts. 

(b) The question is as to the date of A's birth.  

An entry in the diary of a deceased surgeon, regularly kept in the course of 

business, stating that, on a given day he attended A's mother and delivered her 

of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day.  

A statement in the diary of a deceased solicitor, regularly kept in the course of 

business, that, on a given day, the solicitor attended A at a place mentioned, in 

Calcutta, for the purpose of conferring with him upon specified business, is a 

relevant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a given day.  

A letter written by a deceased member of a merchant's firm, by which she was 

chartered, to their correspondents in London to whom the cargo was consigned, 

stating that the ship sailed on a given day from Bombay harbour, is a relevant 

fact. 

(e) The question is, whether rent was paid to A for certain land.  

A letter from A's deceased agent to A, saying that he had received the rent on 

A's account and held it at A's orders, is a relevant fact. 

(f) The question is, whether A and B were legally married.  

The statement of a deceased clergyman that he married them under such 

circumstances that the celebration would be a crime, is relevant. 

(g) The question is, whether A, a person who cannot be found, wrote a letter on 

a certain day. The fact that a letter written by him is dated on that day, is 

relevant. 

(h) The question is, what the cause of the wreck of a ship was?  

A protest made by the Captain, whose attendance cannot be procured, is a 

relevant fact. 
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(i) The question is, whether a given road is a public way.  

A statement by A, a deceased headman of the village, that the road was public, 

is a relevant fact. 

(j) The question is, what the price of grain was, on a certain day in a particular 

market. A statement of the price, made by a deceased banya in the ordinary 

course of his business is a relevant fact. 

(k) The question is, whether A, who is dead, was the father of B.  

A statement by A that B was his son, is a relevant fact. 

(l) The question is, what was the date of the birth of A.  

A letter from A's deceased father to a friend, announcing the birth of A on a 

given day, is a relevant fact. 

(m) The question is, whether, and when, A and B were married.  

An entry in a memorandum-book by C, the deceased father of B, of his 

daughter's marriage with A on a given date, is a relevant fact. 

(n) A sues B for a libel expressed in a painted caricature exposed in a shop 

window. The question is as to the similarity of the caricature and its libellous 

character. The remarks of a crowd of spectators on these points may be proved. 

Thus, according to section 32, a statement written or verbal, or relevant facts 

made by a person i.e., who is dead, who cannot be found, who has become 

incapable of giving evidence, whose attendance cannot be procured without an 

amount of delay or expenses is  relevant under following circumstances: 

 When it relates to cause of his death. 

 When it made in the course of business. 

 When it is against the pecuniary or proprietary interest of the person 

making it or when it would expose him to a criminal prosecution. 

 When it give opinion as to public right/ custom/ matter of general interest. 

 When it relates to the existence of any relationship between persons as to 

whose relationship the maker had special means of knowledge. 
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 When it relates to the existence of any relationship between persons 

deceased and it made in any will or dead or family pedigree etc. 

 When it contained in any deed, will or other document relating to 

transaction. 

 When it made by several persons and express feeling relevant to matter in 

question. 

Hence, section 32 provides an exception to the principle of excluding hearsay 

evidence. The principle behind is that a person who has the first hand 

knowledge of facts of case, but who, because of death, disability, etc, is not able 

to appear the court, then his knowledge may be transmitted to the court 

through some other person viz., the person who has shared the knowledge of 

that person will be considered as the best evidence. Thus, the above said 

provisions can be explained in following way: 

(1) When it relates to Cause of Death (Dying Declaration) 

When the statement is made by a person as to the cause of his death, or as to 

any of the circumstances of the transaction which resulted in his death, in 

cases in which the cause of that person’s death comes into question. Such 

statements are relevant whether the person who made them was or was not, at 

the time when they were made, under expectation of death, and whatever may 

be the nature of the proceeding in which the cause of his death comes into 

question. 

 Meaning of Dying Declaration 

‘Dying Declaration’ means the statement of a person who has died, explaining 

the cause or circumstances of his death. As the person is dead, this statement 

before the court would be ‘hearsay’ which is excluded for the reason that party 

against whom it is used has no opportunity of cross-examining the original 

source, and it is not delivered under an oath. There are three main grounds on 

which dying declarations are admitted: 
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a) Death of declarant 

b) Necessity  

c) The sense of impending death, based on the doctrine of Nemo moriturus 

presumuntur mentri (no one when about to die is presumed to lie.) 

 Conditions of admissibility of Dying Declaration  

Followings are the some important requirements of dying declaration, such as: 

a. A statement of dying declaration could be made to any person- a doctor, a 

Magistrate, a friend or to near relative, a police officer etc. 

b. The person making statement must have died but death must not be 

occurring, immediately after making the statement. If he has the chance of 

live, his statement is inadmissible as dying declaration, but it might be 

relied on under section 157 of the Indian Evidence Act, 1872 to corroborate 

his testimony when examined.  

c. Statement must be related to the cause of his death or the circumstances of 

the transaction which resulted to his death. 

d. The cause of death must be in question. 

e. The statement must be complete and consistent.  

f. Declarant must be a competent witness. 

 FIR as Dying Declaration 

When an injured person lodged the First Information Report (in short it is also 

known as FIR) and then died, it must be relevant as dying declaration. 

Similarly, a complaint made to police could be taken as dying declaration. 

(2) Statement is made in Course of Business  

When the statement was made by such person in the ordinary course of 

business, and in particular when it consists of any entry or memorandum made 

by him in books kept: 

a) In the ordinary course of business, or 
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b) In the discharge of professional duty, or 

c) An acknowledgement written or signed by him of the receipt of money, 

goods, securities or property of any kind, or  

d) A document used in commerce written or signed by him, or 

e) The date of a letter or other document usually dated, written or signed by 

him is admissible. 

Therefore, the requirement of this clause is that the statement should have 

been made in the ordinary course of business has been introduced to assure 

the truth of the statement, for, before any controversy about a fact has arisen, a 

person will have no reason to insert a false thing in his professional records. 

Thus, a statement regarding marriage, birth, adoption or other ceremonies etc., 

recorded by religious priest in their professional registers are relevant. It means 

when the statement goes beyond the scope of professional duty, it will be 

irrelevant.  

(3) Statement against Interest of Maker 

Under this clause, a statement of a person who is died is admissible when the 

statement: 

a) is against the pecuniary for proprietary interest of the person making it, or 

b) if true, it would expose him or would have exposed him- 

i. to a criminal prosecution, or 

ii. to a suit for damages. 

Thus, this clause is based on the ground that what a person says against his 

own interest is very likely to be true viz., the declaration of a person in 

possession of land or house that he is tenant to another, is strong evidence to 

the fact that he has no proprietary interest in such property. It goes beyond his 

interest but admissible. 
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(4) Statement gives opinion as to public right or custom, or 

 matters of general interests    

When the statement gives the opinion of any such person, as to the existence of 

any public right or custom or matter of public or general interest, of the 

existence of which, if it existed, he would have been likely to be aware, and 

when such statement was made before any controversy as to such right, 

custom or matter had arisen is also relevant. Thus, the conditions precedents 

for admission of such statements are: 

a) The statement must be relates to matters of public and general interest, 

concerning any consideration portion of the community and not to any 

private right.  

b) It must have been made for before any controversy so as to such right, 

custom, or matter had arisen. 

c) The declaration would have been likely to be aware of the existence, it is 

existed of such right, custom or matter. 

(5) Statement relates to existence of relationship or pedigree 

In the Indian Evidence Act, 1872, clauses (5) and (6) of section 32 deal with the 

relationship and family affairs. Clause (5) provides that a statement will be 

relevant when it relates to the existence of any relationship by blood, marriage 

or, adoption. It will be relevant provided that the person making the declaration 

had special means of knowledge about the relationship and the statement was 

made before any dispute about the matter had arisen. Similarly, clause (6) 

deals with recorded declarations as to the relationship between persons who are 

deceased. It provides that when the question is as to the existence of any 

relationship by blood, marriage or adoption between persons deceased, and is 

made in any will or deed relating to the affairs of the family to which any such 

deceased person belonged, or in any family pedigree, or upon any tombstone, 
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family portrait or other thing on which such statements are usually made, and 

when such statement was made before the question in dispute was raised, are 

admissible.  

The only difference between two clauses is that clause (5) deals with proof of 

relationship between persons, who might still be living and clause (6) deals only 

with relationship between persons who are already deceased.   

(6) Statements in document as to custom or usage  

When the statement is contained in any deed, will or other document which 

relates to any such transaction as is mentioned in section 13, clause (a). 

Section 13 deals with proof of custom or right and clause (a) provides that for 

this purpose evidence can be given of any transaction by which the custom or 

right in question was created, claimed, modified, recognised, asserted or denied, 

or which is inconsistent with its existence. Thus, section 32 (7) provides that if 

any statement of deceased person is made in any deed, will or other document 

is relevant if it deals with any custom or right in any of the above way.  

(7) Statement is made by several persons express feelings  

A statement is relevant when it was made by a number of persons, and 

expressed feelings or impressions on their part relevant to the matter in 

question. Thus, this clause provides that when a number of persons assembled 

together to give vent to one common statement, which expresses the feelings or 

impression in their minds at the time of making that statement, it may be 

repeated by witnesses, and in evidence.     

1.1.2.2 Expert Opinion: Section 45  

The courts have been accustomed to act on the opinion of experts from early 

time. The reason is obvious, because there are many matters which require 

professional or specialised knowledge which the court may not possess and 

may therefore rely on those who possess it. Section 45 of the Indian Evidence 
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Act, 1872 recognises the relevancy and utility of expert evidence. Section 45 

runs as under: 

 Section 45: Opinions of experts 

“When the Court has to form and opinion upon a point of foreign law or of 

science or art, or as to identity of handwriting or finger impressions, the 

opinions upon that point of persons especially skilled in such foreign law, 

science or art, or in questions as to identity of handwriting or finger 

impressions are relevant facts. Such persons are called experts. 

Illustrations 

(a) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by which A 

is supposed to have died, are relevant. 

(b) The question is, whether A, at the time of doing a certain act, was, by reason 

of unsoundness of mind, incapable of knowing the nature of the Act, or that he 

was doing what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by 

A commonly show unsoundness of mind, and whether such unsoundness of 

mind usually renders persons incapable of knowing the nature of the acts 

which they do, or of knowing that what they do is either wrong or contrary to 

law, are relevant. 

(c) The question is, whether a certain document was written by A. Another 

document is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were 

written by the same person or by different persons are relevant.” 

Hence, section 45 permits only the opinion of an expert to be cited in evidence. 

The term ‘opinion’ means something more than relating to gossip or of hearsay, 

it means judgment or belief or conviction resulting from what one thinks on a 

particular question. An expert is a person who has devoted time and study to 
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special branch of learning, and thus is especially skilled on those points on 

which he asked to give his opinion. His opinion thus helps the court to come on 

a satisfactory conclusion.  

 Matters on which Experts Opinion can be given   

The followings are the important matters on which an expert is competent to 

give their opinions, namely: 

a) Foreign law  

b) Matters of science 

c) Question of art 

d) Identity of handwriting  

e) Finger impression etc. 

1.1.2.3 Proof of Signature, Writing and Seal: Section 73   

Section 73 enables the court to require the person concerned to write any words 

or figures to enable the court to compare them with the words or figures in 

question. Section 73 runs as under: 

 Section 73: Comparison of signature, writing or seal with others 

admitted or proved 

“In order to ascertain whether a signature, writing, or seal is that of the person 

by whom it purports to have been written or made, any signature, writing, or 

seal admitted or proved to the satisfaction of the Court to have been written or 

made by that person may be compared with the one which is to be proved, 

although that signature, writing, or seal has not been produced or proved for 

any other purpose. 

The Court may direct any person present in Court to write any words or figures 

for the purpose of enabling the Court to compare the words or figures so written 

with any words or figures alleged to have been written by such person. This 

section applies also, with any necessary modifications, to finger impressions.” 
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Thus, section 73 also enables the court to require any person present in the 

court to write any words or figures to enable the court to compare them with 

words or figures alleged to have been written by such person. In the case of 

Murarilal v. State of MP (AIR 1980 SC 531), the court observed that the 

argument that the court should not venture to compare writings itself, as it 

would thereby assume to itself the role of an expert is entirely without force. It 

is the plain duty of court to compare the writing and come to its own 

conclusion. Where there are expert opinions, they will aid the court and where 

there is no such opinion; the court will have to seek to guidance from 

authoritative textbooks and the court’s own experience and knowledge.   

1.1.2.4 Examination of Witness: Section 137 

The examination of witness is viva voce and it is always in the form of questions 

and answers. The testimony of the witnesses can be confined to the facts 

relevant to the issue. Such questioning of the witness is called his examination. 

The order of examination is laid down in section 138, while the provisions 

concerning the examination of witness is contained in section 137 which runs 

as under:   

 Section 137: Examination-in-Chief 

“The examination of a witness by the party who calls him shall be called his 

examination-in-chief. 

Cross-examination- The examination of a witness by the adverse party shall 

be called his cross-examination.  

Re-examination- The examination of a witness, subsequent to the cross-

examination by the party who called him, shall be called his re-examination.” 

Hence, section 137 provides three stages of examination of a witness, namely: 

a) Examination in-chief 

b) Cross-examination  

c) Re-examination 
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a) Examination-in-chief 

When a witness appears before the court, and given oath and affirmation, his 

name and address is taken down. Then the party who calls him, examine him 

to elicit the truth and to prove the facts which bear upon the issue in favour of 

that party. This is called examination in-chief. It must be confined to the 

relevant facts and no leading question can be asked except with the permission 

of court. Here it is important to note that the witnesses can give the evidence of 

facts and no evidence of law. 

b) Cross-examination 

The examination of witnesses by the adverse party is called cross-examination. 

The object of cross examination is to test the truth of statement made by a 

witness, to see how far his memory is reliable. It is the greatest legal engine ever 

intended for the discovery of truth. In other words the object of cross-

examination is to impeach the accuracy, credibility and general value of the 

evidence given in the examination in- chief. 

 Types of questions asked in Cross-examination 

The cross-examination of a witness need not be confined to the facts deposed by him 

in his examination in chief, but must relate to the relevant facts. However, the 

followings questions may be put to a witness in cross-examination: 

 Any relevant question which need not be confined to facts deposed to in the 

examination in-chief. 

 Any leading question 

 Any question to test his veracity 

 Any question to discover the truth to the life of witnesses 

 Any question to shake the credit of witness by injuring his character etc. 
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c) Re-Examination   

The part who calls the witness may, if he links and if it be necessary, re-

examine him. The purpose of re-examination is the explanation or clarification 

of the expression used by witness in cross-examination 

1.1.2.5 Refreshing of Memory: Section 159 

When a witness is being questioned in a court, he is permitted to refresh his 

memory by referring to any writing made by himself at the time, when the fact 

of which he gives evidence happened such as expert witnesses are permitted to 

refresh their memory by consulting professional books. Section 159 of the 

Indian Evidence Act, 1872 lays down the rules regarding refreshing memory 

and it runs as under: 

 Section 159: Refreshing memory 

“A witness may, while under examination, refresh his memory by referring to 

any writing made by himself at the time of the transaction concerning which he 

is questioned, or so soon afterwards that the Court considers it likely that the 

transaction was at that time fresh in his memory.  

The witness may also refer to any such writing made by any other person, and 

read by the witness within the time aforesaid, if when he read it he knew it to 

be correct.  

When witness may use copy of document to refresh memory : 

Whenever a witness may refresh his memory by reference to any document, he 

may, with the permission of the Court, refer to a copy of such document: 

Provided the Court be satisfied that there is sufficient reason for the non- 

production of the original. 

An expert may refresh his memory by reference to professional treatises.” 

Thus, from the careful reading of the above said provisions, it is crystal clear that 

witnesses are permitted to consult their former written statements and section 159 

lays down the rule regarding refreshing the memory in following way: 
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a. It is necessary that the document written by the witness himself must have 

been made at the time of the transaction or shortly afterwards to satisfy the 

court that the transaction was then fresh in the memory of person reducing 

it in writing.  

b. A witness can refer to a copy with the permission of the court and if the court is 

satisfied that there is sufficient reason for non- production of the original. 

c. A witness may testify to the facts after refreshing memory although he has 

no specific recollection of facts. 

d. The document may be of any kind. It may be refer for refreshing the 

memory even if it is inadmissible.  

e. An expert witness may also refresh his memory by reference to professional 

treaties which he considers works of authority. 

Thus, this section gives permission to the witness. It does not compel him to do so, 

nor can the opposite party prevent him from doing so. This is allowed in all cases 

with a view to a laying a proper foundation for the testimony of the witness. 

1.1.3 References and Suggested Books 

1. M. Monir (Chief Justice), “Law of Evidence”, revised and updated by 

Manmohan Lal Sarin and Shakil Ahmad Khan, Universal Law Publishing 

Co. New Delhi, 16th edn., Vol.1&2, 2013.  

2. Ratanlal and Dhirajlal, “Law of Evidence”, Wadhwa and Company, Pvt. Ltd, 

Nagpur, 6th edn., 1973, (reprinted) 1985. 

3. Batuk Lal, “Law of Evidence”, Orient Law House, New Delhi, 3rd edn., 1992. 

4. Dr. Avtar Singh, “Principles of Law of Evidence”, Central Law Publications, 

Allahbad, 16th edn., 2007. 

5. Shailender Malik, “The Law of Evidence”, Allahbad Law Agency, Faridabad, 

2nd edn., 2010. 

6. Dr. Ashok K. Jain, “Law of Evidence”, Ascent Publications, New Delhi, 6th 

edn., 2014-15. 
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  CRIMINAL LAW 

 

LESSON NO. 1.2        SECTION-A     AUTHOR: ARPINDER SINGH KHAIRA 

 

EXAMINATION OF WITNESS 

An Overview 

1.2.0 Introduction 

1.2.1 Deposition of Medical Witness: Section 291  

1.2.2 Evidence of Officers of the Mint: Section 292 

1.2.3 Reports of Certain Government Scientific Experts: Section 293 

1.2.4 References and Suggested Books  

1.2.0 Introduction    

The Code of Criminal Procedure, 1973 (hereinafter read as Cr.PC) has 

arrangements for deposition of medical witnesses. The deposition of a civil 

surgeon or their medical witness, taken and attested by a magistrate in the 

presence of the accused, or taken on commission in the manner mentioned may 

be given in evidence in any inquiry or trial, although the deponent is not called 

as a witness. Section 292 to 296 of Cr.PC also enables the courts to accept the 

evidence of officers of Mint, scientific experts, etc.  

In this backdrop, Chapter XXIII-B of Cr.PC deals with commission for 

examination of the witnesses. Sections 284 to 290 deal with examination of 

witnesses on commissions. In cases where  the  attendance   of   a witness 

cannot be procured without an amount of delay, expense or inconvenience, the 

court could consider issuing a commission to record the evidence or by way of 

video-conferencing. Section 291 allows the examination of a Civil Surgeon or   

any   other   Medical   Witness   taken   and   duly   attested by a Magistrate, to 

be given in evidence in any inquiry, trial or other proceeding before a Court. 

Section 291-A is being inserted in the year of 2005, with a view to making 
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memorandum   of   identification   prepared   by   the   Magistrate admissible in 

evidence without formal proof of facts stated therein. Section 292 deals with 

admissibility and use of any document purporting to be a report of the officers 

of the Mint without the examination in Court of the office concerned. Section 

293 deals with admissibility of report made by certain Government Scientific 

Experts as evidence. The Court may if it thinks fit, may also summon and 

examine any such expert about this report.  

Thus, deposition of Medical Witness, evidence of officers of the Mint and 

Reports of Certain Government Scientific Experts are defined under section 

291, 292 and 293 respectively of Cr.PC 1973. Provisions under these sections 

are explained as under:  

1.2.1 Deposition of Medical Witness: Section 291  

Section 291 of the Cr.PC provides a special rule of evidence and departs from 

the ordinary rule that the statement of a person, who is alive and is not called, 

is not evidence. The deposition of a medical witness taken and attested by a 

Magistrate in the presence of the accused can be given in evidence at the trial 

without calling him as a witness. The provisions of this section are, however, 

confined to expert evidence given by a medical practitioner as a witness. Section 

291 runs as under: 

 Section 291: Deposition of medical witness 

“(1) The deposition of a civil surgeon or other medical witness, taken and 

attested by a Magistrate in the presence of the accused, or taken on 

commission under this Chapter, may be given in evidence in any inquiry, trial 

or other proceeding under this Code, although the deponent is not called as a 

witness. 

(2) The Court may, if it thinks fit, and shall, on the application of the 

prosecution or the accused, summon and examine any such deponent as to the 

subject-matter of his deposition.” 
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Thus, a medical professional, while giving evidence, may refresh his memory by 

referring to a report which he had made of the postmortem examination, but 

the report itself cannot be treated as evidence and no facts can be admitted 

there from as a piece of evidence. However, if the doctor is dead or not available 

for examination in Court under circumstances stated in section 32 of the Indian 

Evidence Act, 1872 then in that situation, his postmortem report or injury 

report may be admissible in evidence. Sub-section (2) gives discretion to the 

Court to summon and examine a medical witness, if it deems it necessary but 

makes it obligatory upon the Court to summon and examine such witness if the 

prosecution or the accused makes a request for such examination. It must be 

stated that the provisions contained in section 291 are limited to expert 

evidence, i.e., the medical opinion tendered by a medical professional who 

appears as a witness. The evidence must be in medical matters only and the 

section has no application to evidence relating to facts tendered by a witness 

who incidentally happens to be a doctor or medical practitioner.  

Thus, section 291 allows the examination of a civil surgeon taken and duly 

attested by a Magistrate, to be given in evidence in any inquiry trial or other 

proceeding before the court. It does not in any way preclude the court from 

calling the civil surgeon and examining him. The section is intended to be 

confined cases in which a medical witness is not called at a trial. It cannot be 

extended to cases where the medical witness is called and examined. This 

section confines itself to expert evidence tendered by a medical witness as such. 

It has no application in evidences relating to facts tendered by a person who 

also happens to be medical men. This section gives discretion to the court to 

summon and examine a medical witness, if it thinks for. It means that the 

attendance of medical expert in the Court is not required in each and every case 

where he gives opinion. He can give his opinion by sending a report containing 

such opinion. But in those cases where the Court considers, the presence of 

medical expert necessary for the purpose of examination/cross-examination, 
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then the court may order the attendance of medical witness by giving summon 

to him. In case where the prosecution or accused has filed on application for 

examination of medical expert, then it will be obligatory on the Court to 

summon and examine such witness. Regarding Post mortem examination, the 

doctors testimony in Court is necessary. Even, though the genuineness of the 

documents viz., injury report is not disputed the court can still call the doctor 

for examination or cross examination. Similarly, a finding as to the age of a 

person cannot be based merely on the certificate of the Radiologists. It is 

necessary to examine the Radiologists for proving the certificate. 

Thus, the deposition of a medical witness taken and attested by a Magistrate in 

the presence of the accused can be given in evidence at the trial without calling 

him as a witness. The provisions of this section are, however, confined to expert 

evidence given by a medical practitioner as a witness. Sub-section (2) gives 

discretion to the Court to summon and examine a medical witness, if it deems it 

necessary but makes it obligatory upon the Court to summon and examine 

such witness if the prosecution or the accused makes a request for such 

examination.  

1.2.2 Evidence of Officers of the Mint: Section 292 

Legal provisions concerning the evidence of officers of the mint are contained 

under section 292 of Cr.PC which is stated as under: 

 Section 292: Evidence of the Officers of the Mint  

" (1) Any document purporting to be a report under the hand of any such 

gazetted officer of the Mint [officer of any Mint or of any Note Printing Press or 

of any Security Printing Press (including the officer of the Controller of Stamps 

and Stationery) or of any Forensic Department or Division of Forensic Science 

Laboratory or any Government Examiner of Questioned Documents or any 

State Examiner of Questioned Documents, as the case may be,] as the Central 

Government may, by notification, specify in this behalf, upon any matter or 

thing duly submitted to him for examination and report in the course of any 
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proceeding under this Code, may be used as evidence in any inquiry, trial or 

other proceeding under this Code, although such officer is not called as a 

witness. 

(2) The Court may, if it thinks fit, summon and examine any such officer as to 

the subject-matter of his report: 

Provided that no such officer shall be summoned to produce any records on 

which the report is based. 

(3) Without prejudice to the provisions of sections 123 and 124 of the Indian 

Evidence Act, 1872, (1 of 1872) no such officer shall, [except with the 

permission of the General Manager or any officer in charge of any Mint or of any 

Note Printing Press or of any Security Printing Press or of any Forensic 

Department or any officer in charge of the Forensic Science Laboratory or of the 

Government Examiner of Questioned Documents Organisation or of the State 

Examiner of Questioned Documents Organisation, as the case may be,] be 

permitted – 

(a) to give any evidence derived from any unpublished official records on which 

the report is based; or 

(b) to disclose the nature or particulars of any test applied by him in the course 

of the examination of the matter or thing.” 

1.2.3 Reports of Certain Government Scientific Experts: Section 293 

Legal provisions concerning the reports of certain Government Scientific 

Experts are contained in section 293 of Cr.PC. (The detailed study, in this 

context, is contained in Section D, Lesson No 15, under the titled of “Reports of 

Certain Government Scientific Experts”). Refer Chapter 15 for more details of 

section 293. 

1.2.4 References and Suggested Books  

1. Glanville Williams, “Text Book of Criminal Law, Universal Law Publishing 

Co. Ltd, Delhi, 2nd edn., 2003. 
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3. R.V. Kelkar, “Criminal Procedure” Eastern Book Company, Lucknow, 1st 

edn., 1977, Reprinted 2011. 

4. Durga Das Basu, “Criminal Procedure Code, 1973” LexisNexis Publication, 

Haryana, 5th edn., (Vol.2) 2014. 

5. Sohoni’s, “The Code of Criminal Procedure, 1973”, The Law Book Company 

(P) Ltd., Allahabad, 19th edn., 1996. 
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Allahbad, 11th edn., 2004. 
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  CRIMINAL LAW 

 

LESSON NO. 1.3        SECTION-A     AUTHOR : ARPINDER SINGH KHAIRA 

 

CRIME AGAINST HUMAN BODY 

An Overview 

1.3.0 Introduction 

1.3.1 Culpable Homicide: Section 299 

1.3.2 Murder: Section 302  

1.3.3 Dowry Death: Section 304B  

1.3.4 Abetment of Suicide: Section 306 

1.3.5 Attempt to Murder: Section 307  

1.3.6 Hurt: Sections 319 to 327 

 1.3.6.1 Grievous Hurt 

 1.3.6.2 Voluntarily causing grievous hurt 

 1.3.6.3 Punishment for voluntarily causing hurt 

 1.3.6.4 Voluntarily causing hurt by dangerous weapons or means 

 1.3.6.5 Punishment for voluntarily causing grievous hurt 

 1.3.6.6 Voluntarily causing grievous hurt by dangerous weapon or means  

1.3.7 References and Suggested Books   

1.3.0 Introduction   

The term “crimes against human body” refers to a broad area of criminal 

offenses which usually involve bodily harm, the threat of bodily harm, or other 

actions committed against the will of an individual. Every crime is conceived in 

a guilty mind of the human being and there are different offences affecting 

human body viz., culpable homicide, murder, hurt, grievous hurt, kidnapping, 

rape, wrongful restraint, wrongful confinement etc., but in the Indian Penal 
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Code, 1860 (hereinafter read as IPC), following are the main offences affecting 

the human life, namely: 

 Culpable Homicide: Section 299 

 Murder: Section 302  

 Dowry Death: Section 304 B  

 Abetment of Suicide: Section 306 

 Attempt to Murder: Section 307  

 Hurt: Sections 319 to 327 

1.3.1 Culpable Homicide: Introduction 

Homicide is the killing of a human being by a human being. The term 

‘Homicide’ is the combination of two words Homi (Homo) + Cide, in which ‘Homi’ 

means ‘human beings’ and ‘Cide’ means ‘killing’, hence homicide means killing 

of human beings. It is either lawful or unlawful. So, ‘Culpable Homicide’ is the 

first kind of unlawful homicide. It is the causing of death by doing:  

i. An act with the intention of causing death.  

ii. An act with the intention of causing such bodily injury as is likely to 

 cause death; or 

iii. An act with the knowledge that it was likely to cause death.  

Without one or other of those elements, an act, though it may be in its nature 

criminal and may occasion death, will not amount to the offence of Culpable 

Homicide. It must be noted that section 299 of the IPC defines culpable 

homicide simplicity. The scheme of the code is that first the genus, “culpable 

homicide” is defined and then “murder”, which is a species of culpable 

homicide, is defined. Culpable homicide is genus murder is species. All 

murders are culpable homicide but all culpable homicides are not murders. 

What is left out of culpable homicide after the special characteristics of murder 

have been taken away from it is culpable homicide not amounting to murder. 
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Thus, culpable homicide is defined under section 299 of IPC and it is stated as 

under: 

 Section 299: Culpable Homicide 

“Whoever causes death by doing an act with the intention of causing death, or 

with the intention of causing such bodily injury as is likely to cause death, or 

with the knowledge that he is likely by such act to cause death, commits the 

offence of culpable homicide.” 

     Illustrations 

(a) A lays sticks and turf over a pit, with the intention of thereby causing death, 

or with the knowledge that death is likely to be thereby caused. Z believing the 

ground to be firm, treads on it, falls in and is killed. A has committed the 

offence of culpable homicide. 

(b) A knows Z to be behind a bush. B does not know it A, intending to cause, or 

knowing it to be likely to cause Z's death, induces B to fire at the bush. B fires 

and kills Z. Here B may be guilty of no offence; but A has committed the offence 

of culpable homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B who is behind a 

bush; A not knowing that he was there. Here, although A was doing an 

unlawful act, he was not guilty of culpable homicide, as he did not intend to kill 

B, or to cause death by doing an act that he knew was likely to cause death. 

Explanation 1- A person who causes bodily injury to another who is laboring 

under a disorder, disease or bodily infirmity, and thereby accelerates the death 

of that other, shall be deemed to have caused his death. 

Explanation 2- Where death is caused by bodily injury, the person who 

causes such bodily injury shall be deemed to have caused the death, although 

by resorting to proper remedies and skilful treatment the death might have 

been prevented. 
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Explanation 3- The causing of the death of child in the mother's womb is not 

homicide. But it may amount to culpable homicide to cause the death of a living 

child, if any part of that child has been brought forth, though the child may not 

have breathed or been completely born.” 

Thus, section 299 of IPC deals with the term culpable homicide and section 304 

prescribed the punishment for it. According to section 304, whoever commits 

culpable homicide not amounting to murder shall be punished with 

imprisonment for life, or imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine, if the act by which the 

death is caused is done with the intention of causing death, or of causing such 

bodily injury as is likely to cause death; Or with imprisonment of either 

description for a term which may extend to ten years, or with fine, or with both, 

if the act is done with the knowledge that it is likely to cause death, but without any 

intention to cause death, or to cause such bodily injury as is likely to cause death. 

 Essential Elements of Culpable Homicide 

According to section 299, the main elements for the culpable homicide are:  

 1. Causing Death 

 2. Death must be cause by 

a. doing an act with the intention, or 

b. with the intention of causing such bodily injury as is likely to cause 

death, or 

c. with the knowledge that it was likely to cause death. 

Thus, without one or other of those elements, an act, though it may be in 

criminal nature, will not amount to the offence of culpable homicide. 

1.3.2 Murder: Section 302 

Murder is commonly understood as an act of killing a human being 

intentionally and unlawfully by another human being. Section 300 of IPC 

defines murder as follows: 
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 Section 300: Murder 

“Except in the cases hereinafter excepted, culpable homicide is murder, if the 

act by which the death is caused is done with the intention of causing death, 

or- 

Secondly- If it is done with the intention of causing such bodily injury as the 

offender knows to be likely to cause the death of the person to whom the harm 

is caused, or 

Thirdly- If it is done with the intention of causing bodily injury to any person 

and the bodily injury intended to be inflicted is sufficient in the ordinary course 

of nature to cause death, or- 

Fourthly,- If the person committing the act knows that it is so imminently 

dangerous that it must, in all probability, cause death or such bodily injury as 

is likely to cause death, and commits such act without any excuse for incurring 

the risk of causing death or such injury as aforesaid. 

Illustrations 

 (a) A shoots Z with the intention of killing him. Z dies in consequence. A 

commits murder. 

(b) A, knowing that Z is laboring under such a disease that a blow is likely to 

cause his death, strikes him with the intention of causing bodily injury. Z dies 

in consequence of the blow. A is guilty of murder, although the blow might not 

have been sufficient in the ordinary course of nature to cause the death of a 

person in a sound state of health. But if A, not knowing that Z is laboring under 

any disease, gives him such a blow as would not in the ordinary course of 

nature kill a person in a sound state of health, here A, although he may intend 

to cause bodily injury, is not guilty of murder, if he did not intend to cause 

death, or such bodily injury as in the ordinary course of nature would cause 

death. 
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(c) A intentionally gives Z a sword-cut or club-wound sufficient to cause the 

death of a man in the ordinary course of nature. Z dies in consequence. Here, A 

is guilty of murder, although he may not have intended to cause Z's death. 

(d) A without any excuse fires a loaded cannon into a crowd of persons and kills 

one of them. A is guilty of murder, although he may not have had a 

premeditated design to kill any particular individual. 

Exception 1.- When culpable homicide is not murder- Culpable 

homicide is not murder if the offender, whilst deprived of the power of self-control 

by grave and sudden provocation, causes the death of the person who gave the 

provocation or causes the death of any other person by mistake or accident. 

The above exception is subject to the following provisos: 

First- That the provocation is not sought or voluntarily provoked by the 

offender as an excuse for killing or doing harm to any person. 

Secondly- That the provocation is not given by anything done in obedience to 

the law, or by a public servant in the lawful exercise of the powers of such 

public servant. 

Thirdly- That the provocation is not given by anything done in the lawful 

exercise of the right of private defence. 

Explanations- Whether the provocation was grave and sudden enough to 

prevent the offence from amounting to murder is a question of fact. 

Illustrations 

(a) A, under the influence of passion excited by a provocation given by Z, 

intentionally kills Y, Z’ child. This is murder, inasmuch as the provocation was 

not given by the child, and the death of the child was not caused by accident or 

misfortune in doing an act caused by the provocation. 

(b) Y gives grave and sudden provocation to A. A, on this provocation, fires a 

pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is 

near him, but out of sight. A kills Z. Here A has not committed murder, but 

merely culpable homicide. 
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(c)  A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent 

passion by the arrest, and kills Z. This is murder, inasmuch as the provocation 

was given by a thing done by a public servant in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that he does not 

believe a word of A’ deposition, and that A has perjured himself. A is moved to 

sudden passion by these words, and kills Z. This is murder. 

(e) A attempts to pull Z’ nose. Z, in the exercise of the right of private defence, 

lays hold of A to prevent him from doing so. A is moved to sudden and violent 

passion in consequence, and kills Z. This is murder, inasmuch as the 

provocation was giving by a thing done in the exercise of the right of private 

defence. 

(f) Z strikes B. B is by this provocation excited to violent rage. A, a bystander, 

intending to take advantage of B’ rage, and to cause him to kill Z, puts a knife 

into B’ hand for that purpose. B kills Z with the knife. Here B may have 

committed only culpable homicide, but A is guilty of murder. 

Exception 2 : Culpable homicide is not murder if the offender in the exercise 

in good faith of the right of private defence or person or property, exceeds the 

power given to him by law and causes the death of the person against whom he 

is exercising such right of defence without premeditation, and without any 

intention of doing more harm than is necessary for the purpose of such defence. 

Illustrations 

Z attempts to horsewhip A, not in such a manner as to cause grievous hurt to 

A. A draws out a pistol. Z persists in the assault. A believing in good faith that 

he can by no other means prevent himself from being horsewhipped, shoots Z 

dead. A has not committed murder, but only culpable homicide. 

Exception 3 : Culpable homicide is not murder if the offender, being a public 

servant or aiding a public servant acting for the advancement of public justice, 

exceeds the powers given to him by law, and causes death by doing an act 

which he, in good faith, believes to be lawful and necessary for the due 
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discharge of his duty as such public servant and without ill-will towards the 

person whose death is caused. 

Exception 4 : Culpable homicide is not murder if it is committed without 

premeditation in a sudden fight in the heat of passion upon a sudden quarrel 

and without the offender’ having taken undue advantage or acted in a cruel or 

unusual manner. 

Explanations : It is immaterial in such cases which party offers the 

provocation or commits the first assault. 

Exception 5 : Culpable homicide is not murder when the person whose death 

is caused, being above the age of eighteen years, suffers death or takes the risk 

of death with his own consent. 

Illustration 

A, by instigation, voluntarily causes Z, a person under eighteen years of age, to 

commit suicide. Here, on account of Z’ youth, he was incapable of giving 

consent to his own death; A has therefore abetted murder.” 

Thus, section 300 of IPC defines the term murder with certain exceptions. 

 When Culpable Homicide is not amounting to Murder 

On the careful perusal of the above said definition of murder, according to 

section 300, under following conditions the offence of culpable is not amounting 

to murder:  

Exception 1- Grave and Sudden Provocation   

Culpable homicide is not murder if the offender, whilst deprived of the power of 

self-control by grave and sudden provocation, causes the death of the person 

who gave the provocation or causes the death of any other person by mistake or 

accident. 

Exception 2-Private Defence 

Culpable homicide is not murder if the offender, in the exercise in good faith of 

the right of private defense of person or property, exceeds the power given to 

him by law and causes the death of the person against whom he is exercising 
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such right of defense without premeditation, and without any intention of doing 

more harm than is necessary for the purpose of such defense. 

Exception 3- act of Public Servant 

Culpable homicide is not murder if the offender, being a public servant or 

aiding a public servant acting for the advancement of public justice, exceeds the 

powers given to him by law, and causes death by doing an act which he, in good 

faith, believes to be lawful and necessary for the due discharge of his duty as 

such public servant and without ill-will towards the person whose death is 

caused. 

Exception 4- Sudden Fight 

Culpable homicide is not murder if it is committed without premeditation in a 

sudden fight in the heat of passion upon a sudden quarrel and without the 

offender having taken undue advantage or acted in a cruel or unusual manner. 

It is immaterial in such cases which party offers the provocation or commits the 

first assault. 

Exception 5- Consent 

Culpable homicide is not murder when the person whose death is caused, being 

above the age of eighteen years, suffers death or takes the risk of death with his 

own consent. 

 Section 302: Punishment for Murder 

Whoever commits murder shall be punished with death, or imprisonment for 

life, and shall also be liable to fine. 

1.3.3 Dowry Death: Introduction 

A new offence known as “dowry death” has been included in IPC as section 304-

B by the Dowry Prohibition (Amendment) Act, 1986. This section has been 

inserted with a view to cure the menace of dowry deaths. Sections 302, 304 A, 

304 B, 306, 498A of IPC and sections 113A and 113B of Indian Evidence Act, 

1872 are also deal directly or indirectly with this offence.  The anti-dowry laws 
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in India were enacted in 1961 under the Dowry Prohibition Act, 1961 which 

make both parties to the dowry (the families of the husband and wife) are 

criminalised. Thus section 304-B of IPC runs as under:  

 Section 304B: Dowry Death 

“(1) Where the death of a woman is caused by any burns or bodily injury or 

occurs otherwise than under normal circumstances within seven years of her 

marriage and it is shown that soon before her death she was subjected to cruelty 

or harassment by her husband or any relative of her husband for, or in connection 

with, any demand for dowry, such death shall be called "dowry death", and such 

husband or relative shall be deemed to have caused her death. 

Explanation- For the purpose of this sub-section, "dowry" shall have the same 

meaning as in section 2 of the Dowry Prohibition Act, 1961 (28 of 1961). 

(2) Whoever commits dowry death shall be punished with imprisonment for a 

term which shall not be less than seven years but which may extend to 

imprisonment for life.” 

Thus, section 304B defines the offence in relation to dowry death and this 

offence is a cognizable and non-bailable and trial able by Court of Session. 

 Presumption as to Dowry Death 

Section 113B of the Indian Evidence Act, 1872 deals with the presumption as to 

dowry death and it runs as under: 

“When the question is whether a person has committed the dowry death of a 

woman and it is shown that soon before her death such woman had been 

subjected by such person to cruelty or harassment for, or in connection with, 

any demand for dowry, the Court shall presume that such person had caused 

the dowry death. 

Explanation: For the purposes of this section, "dowry death" shall have the 

same meaning as in section 304B of the Indian Penal Code, 1860.” 
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1.3.4 Abetment of Suicide: Section 306 

Section 306 of IPC makes the provision relating to abetment of suicide and runs 

as under: 

 Section 306: Abetment of Suicide  

“If any person commits suicide, whoever abets the commission of such suicide, 

shall be punished with imprisonment of either description for a term which may 

extend to ten years, and shall also be liable to fine.” 

1.3.5 Attempt to Murder: Section 307 

Section 307 of IPC makes the provision relating to attempt to murder and runs 

as under: 

 Section 307: Attempt to Murder  

“Whoever does any act with such intention or knowledge, and under such 

circumstances that, if he by that act caused death, he would be guilty or 

murder, shall be punished with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine; and if hurt is 

caused to any person by such act, the offender shall be liable either to 

imprisonment for life, or to such punishment as is here in before mentioned. 

Attempts by life convicts- When any person offending under this section is 

under sentence of imprisonment for life, he may, if hurt is caused, be punished 

with death.  

Illustrations 

(a) A shoots at Z with intention to kill him, under such circumstances that, if 

death ensued. A would be guilty of murder. A is liable to punishment under this 

section. 

(b) A, with the intention of causing the death of a child of tender years, exposes 

it in a desert place. A has committed the offence defined by this section, though 

the death of the child does not ensure. 
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(c) A, intending to murder Z, buys a gun and loads it. A has not yet committed 

the offence. A fires the gun at Z. He has committed the offence defined in this 

section, and if by such firing, he wounds Z, he is liable to the punishment 

provided by the latter part of the first paragraph of this section. 

(d) A, intending to murder Z by poison, purchases poison and mixes the same 

with food which remains in A's keeping; A has not yet committed the offence 

defined in this section. A places the food on Z's table or delivers it to Z's servant 

to place it on Z's table. A has committed the offence defined in this section. 

1.3.6 Hurt: Sections 319 to 327 

Section 319 of the IPC deals with the term hurt and it runs as under: 

 Section 319: Hurt  

“Whoever causes bodily pain, disease or infirmity to any person is said to cause 

hurt.” 

1.3.6.1 Grievous Hurt 

Section 320 of IPC deal with the concept of grievous hurt and it runs as under:  

 Section 320: Grievous Hurt 

“The following kinds of hurt only are designated as "grievous": 

First- Emasculation. 

Secondly- Permanent privation of the sight of either eye. 

Thirdly- Permanent privation of the hearing of either ear, 

Fourthly- Privation of any member or joint. 

Fifthly- Destruction or permanent impairing of the powers of any member or 

joint. 

Sixthly- Permanent disfiguration of the head or face. 

Seventhly- Fracture or dislocation of a bone or tooth. 
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Eighthly- Any hurt which endangers life or which causes the sufferer to be 

during the space of twenty days in severe bodily pain, or unable to follow his 

ordinary pursuits.” 

Similarly, according to section 321, whoever does any act with the intention of 

thereby causing hurt to any person, or with the knowledge that he is likely 

thereby to cause hurt to any person, and does thereby cause hurt to any 

person, is said ‘voluntarily to cause hurt’. 

1.3.6.2 Voluntarily causing Grievous Hurt 

Section 322 deals with the voluntarily causing grievous hurt and it runs as 

under: 

 Section 322: Voluntarily causing grievous hurt 

“Whoever voluntarily causes hurt, if the hurt which he intends to cause or 

knows himself to be likely to cause is grievous hurt, and if the hurt which he 

causes grievous hurt, is said "voluntarily to cause grievous hurt." 

Explanation- A person is not said voluntarily to cause grievous hurt except 

when he both causes grievous hurt and intends or knows himself to be likely to 

cause grievous hurt. But he is said voluntarily to cause grievous hurt, if 

intending or knowing himself to be likely to cause grievous hurt of one kind, he 

actually causes grievous hurt of another kind. 

Illustration 

A, intending or knowing himself to be likely permanently to disfigure Z's face, 

gives Z a blow which does not permanently disfigure Z's face, but which cause Z 

to suffer severe bodily pain for the space of twenty days. A has voluntarily 

caused grievous hurt.” 

1.3.6.3 Punishment for voluntarily causing hurt 

According to section 323, whoever, except in the case provided for by section 

334, voluntarily causes hurt, shall be punished with imprisonment of either 
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description for a term which may extend to one year, or with fine which may 

extend to one thousand rupees, or with both. 

1.3.6.4 Voluntarily causing hurt by dangerous weapons or means 

According to section 324, whoever, except in the case provided for by section 

334, voluntarily causes hurt by means of any instrument for shooting, stabbing 

or cutting, or any instrument which, used as weapon of offence, is likely to 

cause death, or by means of fire or any heated substance, or by means of any 

poison or any corrosive substance, or by means of any explosive substance or 

by means of any substance which it is deleterious to the human body to inhale, 

to swallow, or to receive into the blood, or by means of any animal, shall be 

punished with imprisonment of either description for a term which may extend 

to three years, or with fine, or with both. 

1.3.6.5 Punishment for voluntarily causing grievous hurt 

According to section 325, whoever, except in the case provided for by section 

335, voluntarily causes hurt, shall be punished with imprisonment of either 

description for a term which may extend to seven year and shall also be liable 

to fine. 

1.3.6.6 Voluntarily causing grievous hurt by dangerous weapons or 

 means  

According to section 326, whoever, except in the case provided for by section 

335, voluntarily causes grievous hurt by means of any instrument for shooting, 

stabbing or cutting, or any instrument which, used as a weapon of offence, is 

likely to cause death, or by means of fire or any heated substance, or by means 

of any poison or any corrosive substance, or by means of any explosive 

substance, or by means of any substance which it is deleterious to the human 

body to inhale, to swallow, or to receive into the blood, or by means of any 

animal, shall be punished with imprisonment for life or with imprisonment of 
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either description for a term which may extend to ten years, and shall also be 

liable to fine. 

1.3.6.7 Voluntarily causing hurt to extort property, or to constrain  

   to an illegal act 

According to section 327, whoever voluntarily causes hurt, for the purpose of 

extorting from the sufferer, or from any person interested in the sufferer, any 

property or valuable security, or of constraining the sufferer or any person 

interested in such sufferer to do anything which is illegal or which may 

facilitate the commission of an offence, shall be punished with imprisonment of 

either description for a term which may extend to ten years, and shall also be 

liable to fine. 

It is important to note that in the year of 2013, a new section 326A was inserted 

in the IPC in relation to ‘Voluntarily causing grievous hurt by use of acid’ i.e., 

“Acid Attack”. According to section 326A, whoever causes permanent or partial 

damage or deformity to, or burns or maims or disfigures or disables, any part or 

parts of the body of a person or causes grievous hurt by throwing acid on or by 

administering acid to that person, or by using any other means with the 

intention of causing or with the knowledge that he is likely to cause such injury 

or hurt, shall be punished with imprisonment of either description for a term 

which shall not be less than ten years but which may extend to imprisonment 

for life, and with fine. Provided that such fine shall be just and reasonable to 

meet the medical expenses of the treatment of the victim and Provided further 

that any fine imposed under this section shall be paid to the victim. 
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  CRIMINAL LAW 

 

LESSON NO. 1.4        SECTION-A  AUTHOR : DR. ARPINDER SINGH KHAIRA 

 

OFFENCE AGAINST WOMEN 

An Overview 

1.4.0 Introduction  

1.4.1 Offence of Rape: Sections 375 and 376 

 1.4.1.1 Essential Elements for the offence of Rape: Section 375 

 1.4.1.2 Punishment for Rape: Section 376 

1.4.2 Unnatural Offences: Section 377 

1.4.3 Adultery: Section 497 

 1.4.3.1 Meaning of Adultery 

 1.4.3.2 Essentials of Section 497 

1.4.4 Kidnapping 

1.4.5 Eve Teasing 

1.4.6 Sexual Harassment 

1.4.7 Honor Killing 

1.4.8 Cyber Crimes against women 

1.4.9 Dowry Deaths 

1.4.10 Acid Attacks 

1.4.11 References and Suggested Books 

1.4.0 Introduction  

In India where almost half of the populations are of women, they mostly are 

subjected to ill-treatment and deprived of their right to life and personal liberty, 

which has been vested to them by the apex law of the land i.e., the Constitution 
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of India. Women are always considered as a physically and emotionally weaker 

than the males, whereas at present women have proved themselves in almost 

every walk of life affirming that they are no less than men through their hard 

work whether at home or working places, in other words whether it is family or 

society, offences against women are prevalent everywhere. Centuries have come, 

and centuries have gone, but the plight of women is not likely to change. Time 

has helplessly watched women suffering in the form of discrimination, 

oppression, exploitation, degradation, aggression, humiliation etc. In Indian 

society, woman occupies a vital position and venerable place. The Vedas 

glorified women as the mother, the creator, one who gives life and worshipped 

her as a ‘Devi' or Goddess. But their glorification was rather mythical for at the 

same time, in India women found herself totally suppressed and subjugated in 

a patriarchal society. Indian women through the countries remained subjugated 

and oppressed because society believed in clinging on to orthodox beliefs for the 

brunt of violence-domestic as well as public, physical, emotional and mental. 

Violence against women is not a new phenomenon. Women have to bear the 

burns of domestic, public, physical as well as emotional and mental violence 

against them, which affects her status in the society at the larger extent. The 

statistics of increasing crimes against women is shocking, where women are 

subjected to violence attacks i.e., feticide, infanticide, medical negligence, child 

marriages, bride burning, sexual abuse, forced marriages, rape, prostitution, 

sexual harassment at home as well as work places etc. In this context, several 

types of crimes are committed against the women, but following are the major 

type of offences committed against the women under the Indian Penal Code, 

1860 (hereinafter read as IPC), namely: 

 Rape (Sections 375 and 376) 

 Unnatural Offence (Section 377) 

 Kidnapping (Sections 359,360,366) 

 Eve Teasing (Section 509) 
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 Chain Snatching (Section 378) 

 Sexual Harassment (Section 354A) 

 Domestic Violence (Section 498A) 

 Honor Killing 

 Cyber Crimes (Bullying, Abuse, Violence, Pornography) 

 Dowry Death 

 Acid Attacks (Sections 326A,326B) 

 Stalking (Section 354D) 

 Assault to outrage modesty (Sections 354,354B) 

 Trafficking of Women (Sections 370,370A,372,373) 

Thus, these are the crimes that usually committed against women and some of 

these are explained as under: 

1.4.1 Offence of Rape: Sections 375 and 376 

Rape is the highest in the class of all indignities, one which can never be fully 

righted and that diminishes all humanity. The brutality of such an act is so 

sharp and deep that the victim is unlikely to completely shake off the trauma 

throughout their lives. Rape is a type of sexual assault initiated by one against 

the other’s consent with the purpose of forces sexual intercourse. Rape is a 

much broader term to be defined and its scope is of wider perspective. It is the 

most common crime against women and the Indian society and system has 

failed to end this heinous crime. The world is seeing India as a nation of rapists. 

The numbers have increased tremendously.   

1.4.1.1 Essential Elements for the offence of Rape: Section 375  

Rape which derives from the Latin word ‘rapio’ meaning ‘to seize’ is defined 

under section 375 of IPC with its aggravated forms and the offence can be 

categorized in various aspects as a rape of a minor girl, rape of a woman 

(section 376), rape with murder (section 376A), rape in families, rape by public 

servants (section 376C), gang-rape (section 376 D), marital rape (section 376B) 

etc. The punishments for these offences range from imprisonment upto 7 years 
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to 20 years or life imprisonment and also fine. In this context, it is important to 

note that section 375 has been drastically amended with the Criminal Law 

(Amendment) Act, 2013 and after this amendments section 375 runs as under: 

 Section 375: Rape 

“A man is said to commit "rape" if he- 

(a) penetrates his penis, to any extent, into the vagina, mouth, urethra or anus 

of a woman or makes her to do so with him or any other person; or 

(b) inserts, to any extent, any object or a part of the body, not being the penis, 

into the vagina, the urethra or anus of a woman or makes her to do so with him 

or any other person; or 

(c) manipulates any part of the body of a woman so as to cause penetration into 

the vagina, urethra, anus or any part of body of such woman or makes her to 

do so with him or any other person; or  

(d) applies his mouth to the vagina, anus, urethra of a woman or makes her to 

do so with him or any other person,  

under the circumstances falling under any of the following seven descriptions:—  

First.—Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained by putting her 

or any person in whom she is interested, in fear of death or of hurt.  

Fourthly.—With her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married.  

Fifthly.—With her consent when, at the time of giving such consent, by reason 

of unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome substance, she is unable 

to understand the nature and consequences of that to which she gives consent. 

Exploitation of a trafficked person. 

Sixthly.—With or without her consent, when she is under eighteen years of age. 
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Seventhly.—When she is unable to communicate consent. 

Explanation 1 : For the purposes of this section, "vagina" shall also include 

labia majora. 

Explanation 2 : Consent means an unequivocal voluntary agreement when 

the woman by words, gestures or any form of verbal or non-verbal 

communication, communicates willingness to participate in the specific sexual 

act: 

Provided that a woman who does not physically resist to the act of penetration 

shall not by the reason only of that fact, be regarded as consenting to the 

sexual activity. 

Exception 1 : A medical procedure or intervention shall not constitute rape. 

Exception 2 : Sexual intercourse or sexual acts by a man with his own wife, 

the wife not being under fifteen years of age, is not rape.” 

Thus, according to section 375 of IPC, rape is as any act of penetration by penis 

or another body part or object, or any manipulation the woman’s body parts 

under the following circumstances: 

1. Against her will  

Here, ‘will’ refers to the faculty of reasoning or the mental capacity to 

understand the consequences of doing or not doing a particular act. In the case 

of State of Punjab v. Gurmeet Singh, 1996 SCC (2) 384, it was held that the 

prosecutrix who had been abducted and subjected to sexual intercourse forcibly 

had been raped against her will.  

2. Without her consent  

Consent refers to the positive concurrence of a woman’s will. This is based on 

the principle that a man is the best judge of what is good for him/her and can 

consider and give consent to what he feels is good for him. 

3. Mode of Committing Rape  

According to section 375 of IPC, a man is said to commit "rape" if he penetrates 

his penis, to any extent, into the vagina, mouth, urethra or anus of a woman or 
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makes her to do so with him or any other person or inserts, to any extent, any 

object or a part of the body, not being the penis, into the vagina, the urethra or 

anus of a woman or makes her to do so with him or any other person; or  

manipulates any part of the body of a woman so as to cause penetration into 

the vagina, urethra, anus or any of body of such woman or makes her to do so 

with him or any other person; or even he applies his mouth to the vagina, anus, 

urethra of a woman or makes her to do so with him or any other person, 

against the will of the woman and without her consent. 

1.4.1.2 Punishment for Rape: Section 376 

These sections were substantially amended on the recommendations of the 

Justice J.S. Verma Committee that was setup in wake of the 16 December 2012 

gang rape case. The amendment was made to make the provisions more 

inclusive and at the same time award a stricter punishment. It amended by 

inserted the Criminal Law (Amendment) Act, 2013 under sections 375,376,376 

A, 376 B, 376 C and 376 D. However, punishment for rape has been prescribed 

under section 376 of IPC, which runs as under:  

 Section 376: Punishment for Rape 

“(1) Whoever, except in the cases provided for in sub-section (2), commits rape, 

shall be punished with rigorous imprisonment of either description for a term 

which shall not be less than seven years, but which may extend to 

imprisonment for life, and shall also be liable to fine. 

(2) Whoever,— 

 (a) being a police officer, commits rape— 

(i) within the limits of the police station to which such police officer is 

appointed;  or 

(ii) in the premises of any station house; or 

(iii) on a woman in such police officer's custody or in the custody of a police 

officer subordinate to such police officer; or 
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(b) being a public servant, commits rape on a woman in such public servant's 

custody or in the custody of a public servant subordinate to such public 

servant; or 

(c) being a member of the armed forces deployed in an area by the Central or a 

State Government commits rape in such area; or 

(d) being on the management or on the staff of a jail, remand home or other 

place of custody established by or under any law for the time being in force or 

of a women's or children's institution, commits rape on any inmate of such jail, 

remand home, place or institution; or 

(e) being on the management or on the staff of a hospital, commits rape on a 

woman in that hospital; or 

(f) being a relative, guardian or teacher of, or a person in a position of trust or 

authority towards the woman, commits rape on such woman; or  

(g) commits rape during communal or sectarian violence; or 

(h) commits rape on a woman knowing her to be pregnant; or 

(i) commits rape on a woman when she is under sixteen years of age; or 

(j) commits rape, on a woman incapable of giving consent; or 

(k) being in a position of control or dominance over a woman, commits rape on 

such woman; or 

(l) commits rape on a woman suffering from mental or physical disability; or 

(m) while committing rape causes grievous bodily harm or maims or disfigures 

or endangers the life of a woman; or 

(n) commits rape repeatedly on the same woman,  

shall be punished with rigorous imprisonment for a term which shall not be 

less than ten years, but which may extend to imprisonment for life, which shall 

mean imprisonment for the remainder of that person's natural life, and shall 

also be liable to fine. 

Explanation : For the purposes of this sub-section,— 
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(a) "armed forces" means the naval, military and air forces and includes any 

member of the Armed Forces constituted under any law for the time being in 

force, including the paramilitary forces and any auxiliary forces that are under 

the control of the Central Government or the State Government; 

(b) "hospital" means the precincts of the hospital and includes the precincts of 

any institution for the reception and treatment of persons during convalescence 

or of persons requiring medical attention or rehabilitation; 

(c) "police officer" shall have the same meaning as assigned to the expression 

"police" under the Police Act, 1861; 

(d) "women's or children's institution" means an institution, whether called an 

orphanage or a home for neglected women or children or a widow's home or an 

institution called by any other name, which is established and maintained for 

the reception and care of women or children.” 

It is relevant to mention here that rape of women and minor children is an 

offence under IPC and the Protection of Children from Sexual Offences (POCSO) 

Act, 2012. Over the last year, several States have introduced or passed Bills to 

allow death penalty for rape of girls below the age of 12 years. On April 21, 

2018, the Government promulgated the Criminal Law (Amendment) Ordinance, 

2018. This Ordinance amends the IPC, 1860, POCSO Act, 2012 and other laws 

related to rape of women.  The POCSO, Act states that the punishment which is 

higher between the POCSO Act and the IPC will apply to rape of 

minors.  Afterwards, the Criminal Law (Amendment) Act, 2018 prescribed the 

provisions for death sentence in case of rape of below the age of 12 years of a 

woman. In this context, the Criminal Law (Amendment) Act, 2018 contains the 

followings provisions: 

 Amendment in section 376 

(a) in sub-section (1), for the words "shall not be less than seven years, but 

which may extend to imprisonment for life, and shall also be liable to fine", the 
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words "shall not be less than ten years, but which may extend to imprisonment 

for life, and shall also be liable to fine" shall be substituted; 

(b) in sub-section (2), clause (i) shall be omitted; 

(c) after sub-section (2), the following sub-section shall be inserted, namely:— 

"(3) Whoever, commits rape on a woman under sixteen years of age shall be 

punished with rigorous imprisonment for a term which shall not be less than 

twenty years, but which may extend to imprisonment for life, which shall mean 

imprisonment for the remainder of that person's natural life, and shall also be 

liable to fine: Provided that such fine shall be just and reasonable to meet the 

medical expenses and rehabilitation of the victim: Provided further that any fine 

imposed under this sub-section shall be paid to the victim." 

 Rape: Punishment for rape on woman under twelve years of age 

“Whoever, commits rape on a woman under twelve years of age shall be 

punished with rigorous imprisonment for a term which shall not be less than 

twenty years, but which may extend to imprisonment for life, which shall mean 

imprisonment for the remainder of that person's natural life, and with fine or 

with death: Provided that such fine shall be just and reasonable to meet the 

medical expenses and rehabilitation of the victim: Provided further that any fine 

imposed under this section shall be paid to the victim." 

 Gang Rape: Punishment for gang rape on woman under twelve 

years of age 

“Where a woman under twelve years of age is raped by one or more persons 

constituting a group or acting in furtherance of a common intention, each of 

those persons shall be deemed to have committed the offence of rape and shall 

be punished with imprisonment for life, which shall mean imprisonment for the 

remainder of that person's natural life, and with fine, or with death: Provided 

that such fine shall be just and reasonable to meet the medical expenses and 

rehabilitation of the victim: Provided further that any fine imposed under this 

section shall be paid to the victim". 
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 Rape: Punishment for rape on woman under Sixteen years of age 

“Whoever, commits rape on a woman under sixteen years of age shall be 

punished with rigorous imprisonment for a term which shall not be less than 

twenty years, but which may extend to imprisonment for life, which shall mean 

imprisonment for the remainder of that person's natural life, and shall also be 

liable to fine: Provided that such fine shall be just and reasonable to meet the 

medical expenses and rehabilitation of the victim: Provided further that any fine 

imposed under this sub-section shall be paid to the victim.". 

 Gang Rape: Punishment for gang rape on woman under Sixteen 

years of age 

“Where a woman under sixteen years of age is raped by one or more persons 

constituting a group or acting in furtherance of a common intention, each of 

those persons shall be deemed to have committed the offence of rape and shall 

be punished with imprisonment for life, which shall mean imprisonment for the 

remainder of that person's natural life, and with fine: Provided that such fine 

shall be just and reasonable to meet the medical expenses and rehabilitation of 

the victim: Provided further that any fine imposed under this section shall be 

paid to the victim.” 

It is also important to note that under the Code of Criminal Procedure, 1973 

investigation into the rape of a child must be completed within three months.  

 Section 376A: Punishment for causing death or resulting in 

persistent vegetative state of victim 

Whoever, commits an offence punishable under sub-section (l) or sub section 

(2) of section 376 and in the course of such commission inflicts an injury which 

causes the death of the woman or causes the woman to be in a persistent 

vegetative state, shall be punished with rigorous imprisonment for a term which 

shall not be less than twenty years, but which may extend to imprisonment for 

life, which shall mean imprisonment for the remainder of that person's natural 

life, or with death. 
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 Section 376B: Sexual intercourse by husband upon his wife 

during separation 

Whoever has sexual intercourse with his own wife, who is living separately, 

whether under a decree of separation or otherwise, without her consent, shall 

be punished with imprisonment of either description for a term which shall not 

be less than two years but which may extend to seven years, and shall also be 

liable to fine. 

Explanation.—In this section, "sexual intercourse" shall mean any of the acts 

mentioned in clauses (a) to (d) of section 375. 

 Section 376C: Sexual intercourse by person in authority 

Whoever, being— 

a. in a position of authority or in a fiduciary relationship; or 

b. a public servant; or  

c. superintendent or manager of a jail, remand home or other place of custody 

established by or under any law for the time being in force, or a women's or 

children's institution; or 

d. on the management of a hospital or being on the staff of a hospital, 

abuses such position or fiduciary relationship to induce or seduce any woman 

either in his custody or under his charge or present in the premises to have 

sexual intercourse with him, such sexual intercourse not amounting to the 

offence of rape, shall be punished with rigorous imprisonment of either 

description for a term which shall not be less than five years, but which may 

extend to ten years, and shall also be liable to fine. 

Explanation l : In this section, "sexual intercourse" shall mean any of the acts 

mentioned in clauses (a) to (d) of section 375. 

Explanation 2 : For the purposes of this section, Explanation I to section 375 

shall also be applicable. 

Explanation 3 : "Superintendent", in relation to a jail, remand home or other 

place of custody or a women's or children's institution, includes a person 
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holding any other office in such jail, remand home, place or institution by virtue 

of which such person can exercise any authority or control over its inmates. 

Explanation 4 : The expressions "hospital" and "women's or children's 

institution" shall respectively have the same meaning as in Explanation to sub-

section (2) of section 376. 

 376D: Gang Rape 

Where a woman is raped by one or more persons constituting a group or acting 

in furtherance of a common intention, each of those persons shall be deemed to 

have committed the offence of rape and shall be punished with rigorous 

imprisonment for a term which shall not be less than twenty years, but which 

may extend to life which shall mean imprisonment for the remainder of that 

person's natural life, and with fine: 

Provided that such fine shall be just and reasonable to meet the medical 

expenses and rehabilitation of the victim:  

Provided further that any fine imposed under this section shall be paid to the 

victim. 

 376 E: Punishment for repeat offenders 

Whoever has been previously convicted of an offence punishable under section 

376 or section 376A or section 3760 and is subsequently convicted of an 

offence punishable under any of the said sections shall be punished with 

imprisonment for life which shall mean imprisonment for the remainder of that 

person's natural life, or with death. 

1.4.2   Unnatural Offences: Section 377 

The term 'unnatural offence' comes under Chapter XVI of IPC which deals with 

the offences affecting human body. The word 'unnatural' 'means contrary to 

nature, abnormal, not spontaneous. Thus unnatural offence means sexual 

activities contrary to nature. IPC defines it as 'carnal intercourse against the 

order of nature with any man, woman or animal evinced by penetration. The 

word 'carnal' implies something relating to physical, especially sexual needs, 
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and activities. This section further makes it clear that penetration would be 

sufficient to constitute the carnal intercourse necessary to the offence described 

under section 377 of IPC and this section runs as under: 

 Section 377: Unnatural Offences 

“Whoever voluntarily has carnal intercourse against the order of nature with 

any man, woman or animal, shall be punished with imprisonment for life, or 

with imprisonment of either description for a term which may extend to ten 

years, and shall be liable to fine.” 

Thus, section 377 is intended to punish the offence of sodomy, buggery and 

bestiality. The offence consists of a carnal knowledge committed against the 

order of nature by a person with a man, or in the same unnatural manner with 

a woman, or by a man or woman in any manner with animal. 

1.4.3 Adultery: Section 497 

Adultery is an offence committed by a man against a husband in respect of his 

wife. It is not committed by a man who has sexual intercourse with an 

unmarried or a prostitute woman, or with a widow, or even with a married 

woman whose husband consents to it or with his connivance. 'Connivance' is a 

figurative expression, meaning a voluntary blindness of some present act or 

conduct to something going on or before the eyes, or something which is known 

to be going on with no protest or desire to disturb or interfere with it. Adultery 

is a secret act and direct evidence of an act of adultery is extremely difficult. 

Adultery is an act which requires the consent of both the parties. The male 

offender alone is liable to punishment and the married woman is not liable even 

as an abettor. Before the IPC was enacted, adultery was not an offence in India 

either for men or women. It was also not included in the first draft of the Penal 

Code. However, the Second Law Commission noted that the then prevalent 

social infrastructure and the secondary and economically dependent position of 

women were not conducive to punish adulterous men. Further, they noted, that 

a wife was socially conditioned to accept her husband’s adulterous relationship 
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as polygamy was an everyday affair. Thus they incorporated adultery as an 

offence punishing only adulterous men. In the case of Kashuri v. Ramaswamy 

(1979) CrLJ 741 (Mad), it was held that the proof of sexual intercourse has to 

be inferred from the facts and circumstance of a case as direct evidence can 

rarely be proved.  

Hence, adultery is a flagrant violation of a woman's dignity. The legal provisions 

and the social attitudes reinforce her subordinate status in society. She was 

considered the property of her husband and cannot even fight independently to 

regain her lost prestige. Adultery is not an offence per-se. It is an offence only 

when it is without the consent and connivance of the husband. 

1.4.3.1 Meaning of Adultery  

Adultery is viewed primarily as an invasion on the right of the husband over his 

married wife. Adultery by itself is an anti-social and an illegal act: naturally any 

peace – loving citizen and any person of good morals would not like that 

adultery should be permitted to be indulged in before his very nose. According 

to D. Tolstory, “Adultery is voluntary sexual intercourse between a married 

person and a person of the opposite sex, the two persons not being married to 

each other”. According to Raydon, “adultery is the consensual sexual 

intercourse between a married person and a person of the opposite sex, not the 

other spouse, during the subsistence of the marriage”. 

1.4.3.2 Essentials of Section 497  

The main ingredients for the offence of adultery are contained in section 497 of 

IPC and it run as under: 

 Section 497: Adultery  

“Whoever has sexual intercourse with a person who is and whom he knows or 

has reason to believe to be the wife of another man, without the consent or 

connivance of that man, such sexual intercourse not amounting to the offence 

of rape, is guilty of the offence of adultery, and shall be punished with 
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imprisonment of either description for a term which may extend to five years, or 

with fine, or with both. In such case the wife shall be punishable as an abettor.” 

Thus, from the above definition, it is crystal clear that followings are the 

important ingredients of this section such as: 

 sexual intercourse 

 woman must be married 

 knowledge of husband 

 consent or connivance of husband 

 should not constitute rape  

It is very important to note that very recently, the Supreme Court of India in a 

landmark judgement, Joseph Shine v. Union of India, Criminal Writ Petition 

No. 194 of 2017, scrapped the 150-year old adultery law. Reading out the 

judgement, Chief Justice of India, Dipak Misra clearly stated that equality is the 

need of the hour. He also added that time has come when the husband should 

not be considered the master of his wife.  

Thus, adultery is no more criminal offence and a crime, but it is still a ground 

for a civil offence i.e., a ground for divorce. 

1.4.4 Kidnapping 

The term kidnapping refers to either kidnapping from India or kidnapping from 

lawful guardianship. Section 360 of IPC states that whoever conveys any person 

beyond India without his consent is said to kidnap that person from India and 

whoever takes a away a minor (16years in case of male and 18years in case of 

female) without his consent or the guardian’s consent is said to kidnap that 

person from lawful guardianship. The punishment for this purpose is upto 7 

years and fine. Section 366 of IPC defines kidnapping, abducting or inducing 

woman to compel her marriage and forceful sexual relations for which the 

offender can be punished with imprisonment upto 10 years and fine. 
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1.4.5 Eve Teasing 

Eve Teasing is a euphemism used for public sexual harassment or molestation 

of women by men. It is a problem in the current youth. It is a form of sexual 

aggression that ranges in severity from sexual remarks, brushing and catcalls 

to groping. Section 509 of IPC states that whoever intending to insult the 

modesty of any women, utters any word, makes any sound or gesture or 

exhibits any object which intrudes upon the privacy of such woman shall be 

punished with imprisonment upto 3 years and fine. 

1.4.6 Sexual Harassment 

Sexual harassment can be defined as unwelcome sexual advances, requests for 

sexual favors and other verbal or physical harassment of sexual nature. It 

includes a range of actions from mild transgressions to sexual abuse or sexual 

assault, showing pornography to women against her will etc. According to 

section 354A of IPC if any person commits an act of sexual harassment, he 

shall be rigorously imprisoned upto 3 years and fine. 

Similarly, whoever assaults or uses criminal force intending to outrage her 

modesty (1year-5years imprisonment) or disrobing her or compelling her to be 

naked (3years-7years imprisonment) are liable under sections 354 and 354B 

respectively. 

Likewise, the concept of women trafficking started in the late 20th century in 

India and is still in existence. Section 370 describes various modes of trafficking 

which includes trafficking of minor girls, trafficking for the purpose of exploitation 

etc. Sections 372 and 373 states the buying and selling of minor for the purposes of 

prostitution is an offence. The imprisonment term varies in each offence and ranges 

from 3years to Life imprisonment and also fine. 

1.4.7 Honor Killing 

A spate of murders and dishonourable crimes in the name of ‘honour’ whether 

of a family or caste or community are continuing to be reported and most of 
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these killings and crimes are being reported from various States of India. A 

crime in the name of ‘honour’ is one of a range of violent or abusive acts 

including emotional, physical, and sexual abuse and other coercive acts. The 

panchayats or associations, through various kinds of coercive and punitive 

actions, want to create terror and stop marriages and associations on the basis 

of choice from taking place. These actions are also violative of certain 

fundamental rights in the Constitution of India, including the right to life, and 

liberty which includes the right to bodily integrity, and the right to choose 

whom to associate with. 

1.4.8 Cyber Crimes against women 

In the world of technology, India too had advanced itself in technology and the 

women are an equal part of it. But the diseased minds have not left any chance 

to offend women in the cyber world too. There are several cyber crimes such as 

bullying, abusing, pornography etc., which are happening each day against 

women. These crimes have several punishments under the Information 

Technology Act, 2000 which ranges from imprisonment upto 3years to life 

imprisonment and fine. Stalking is a new crime in trend against women. 

Stalking means breaching the privacy of women by following or regular contacts 

or monitoring on internet or any other electronic communication. Whoever does 

so shall be punished with imprisonment upto 3years to 5years and fine. 

1.4.9 Dowry Deaths 

The evil practice of taking dowry in marriage is still common in the all areas of 

India which if opposed results to deaths of women gradually. The number of 

such deaths has increased in the recent years. 

1.4.10 Acid Attacks 

Sale of acids without proper information have been banned by the government 

of India, but acid attacks are still in trend to threaten women and hurt them. 

Sections 326A and 326B of IPC states that whoever voluntarily throws acid for 
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grievous hurt or an assault shall be punished with imprisonment upto 7years 

or to life imprisonment and fine. 

Thus, these were several offences and their punishments under IPC related to 

women. The Indian Parliament have made several efforts in favor of women by 

bringing several Act for the welfare of the women and to curb the crime against 

women. It has also amended the IPC and the Code of Criminal Procedure, 1973 

from time to time. The Government is keen to bring laws for dowry related 

offences and for honor killing. Cyber crimes would be tackled sooner or later. In 

the recent years due to changes in society, women are now, ready to fight for 

themselves and they are getting a huge support. If we wish to change our 

society, then first we have to change our thinking. 

It is relevant to mention here that sections 326A, 326B, 354, 354A, 354B, 

354C, 354D, 370, 370A, 375, 376, 376A, 376B, 376C, 376D and 509 etc., have 

been amended by the Criminal Law(Amendment) Act, 2013.  
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  CRIMINAL LAW 

 

LESSON NO. 1.5        SECTION-A   AUTHOR : DR. ARPINDER SINGH KHAIRA 

 

GENERAL EXCEPTIONS 

An Overview 

1.5.0 Introduction  

1.5.1 Excusable and Justifiable Exceptions: Sections 76 to 106 

  1.5.1.1 Excusable Exceptions: Sections 76 to 95 

             1. Mistake  

             2. Judicial acts 

             3. Accident and Misfortune  

             4. Necessity 

             5. Infancy 

             6. Insanity or Mental Abnormality 

             7. Intoxication 

             8. Consent and Compulsion 

 1.5.1.2 Justifiable Exceptions: Sections 96 to 106 

             1. Right to Private Defence 

    2. Private Defence against Body 

    3. Private Defence against Property 

1.5.2 References and Suggested Books 

1.5.0 Introduction  

Every offence is not absolute, they have certain exceptions. The Indian criminal 

law covers various types of punishments which vary from case to case. It is not 

necessary that a person gets punished for a crime which he or she had 

committed. When the Indian Penal Code, 1860 (herein after read as IPC) was 

drafted, it was assumed that there were no exceptions in criminal cases which 
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were a major loophole. So a separate Chapter IV was introduced by the makers 

of the Code applicable to the entire concept. Thus, IPC recognizes certain type 

of defenses in Chapter IV under the titled “General Exceptions”. Hence, sections 

76 to 106 cover these defenses which are based on the presumption that a 

person is not liable for the crime committed.  These defences depend upon the 

circumstances prevailing at that point of time, mens rea of person and 

reasonability of action of that accused. In this context, consent is the active 

expression of intention. However there are numerous stages through which 

consent is passed such as volition, will, intention etc., but the ultimate mental 

expression signifying a desire to do an act is ‘consent’. Before answering the 

‘consent’, a human being keeps on thinking, it is the individual area of a person 

which is unblameworthy or unpraiseworthy, but whenever a person expresses 

his or her desire for any target such conduct becomes the subject matter of 

other’s concern. In other words, this is the stage where a desire of the person 

comes in worldly area where law starts to operate. 

Under criminal law, the mens rea has much importance in judicial system of 

every country rather it is the basis of punishing or acquitting a person. If an 

offence is committed in the presence of mens rea, the act is punishable and if 

absence of mens rea is found, the alleged person is acquitted honourably. Upon 

these criteria the whole criminal law is based.  

1.5.1 Excusable and Justifiable Exceptions: Sections 76 to 106 

The concept of ‘General Exceptions in Chapter IV’ of IPC is based upon the 

concept of ‘absence of mens rea’. It may be noted that there are two classes of 

exceptions:  

a) Excusable Exceptions: Where there is lack of mens rea on the part of 

person committing the offence either by reasons of mistake of fact, accident, 

infancy, insanity etc.  
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b) Justifiable Exceptions: Where the circumstances under which the act is 

committed provided legal justification like the act is done in the exercise of 

right of private defence. 

1.5.1.1 Excusable Exceptions: Sections 76 to 95 

The Excusable Exceptions are contained in sections 76 to 95 of IPC viz., 

mistake under sections 76 and 79, accident under section 80, infancy under 

sections 82 and 83, insanity under section 84, intoxication under sections 85 

and 86 etc. Some of these are explained as under: 

1. Mistake  

Mistake of fact as an excusable exception is contained in section 76 of the IPC 

and it run as under: 

 Section 76: Act done by a person bound, or by mistake of fact 

believing himself bound, by law 

“Nothing is an offence which is done by a person who is, or who by reason of a 

mistake of fact and not by reason of a mistake of law in good faith believes 

himself to be, bound by law to do it.” 

 Section 79: Act done by a person justified, or by mistake of fact 

believing himself justified, by law 

“Nothing is an offence which is done by any person who is justified by law, or 

who by reason of a mistake of fact and not by reason of a mistake of law in good 

faith, believes himself to be justified by law, in doing it.” 

Hence, mistake as an extenuating factor implies a rule that when a person who 

is ignorant of the existence of relevant facts or has mistaken them, does some 

wrongful act, he neither has intended nor foresaw the resulted unlawful 

consequences. The whole section does not describe the defence of mistake of 

fact. The section can be divided into two parts, only the second part of which 

discusses the law relating to the defence of mistake of fact, while the first part 

does not do so. The division is as under:   
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i. Nothing is an offence which is done by a person who is bound by law to do 

it. 

ii.  Noting is an offence which is done by a person who by reason of a mistake 

of fact and not by reason of a mistake of law in good faith believes himself 

to be bound by law to do it. 

 Ignorance of Law 

A combined reading of sections 76 and 79 with special attention to the words 

“who by reason of a mistake of fact and not by reason of a mistake of law in 

good faith believes’ appearing therein, reveals that the protection of the sections 

applies, only to mistake of fact and not to mistake of law. This is obvisouly 

based on the English Common Law maxim “ignorantia facti doth excusat, 

ignorantia juris non excusat” which means “ignorance of fact excuses, ignorance 

of law does not excuse”. The principle “ignorance of law is no excuse”, which 

implies that it is open to a wrongdoer to plead ignorance of law as a shield to 

avoid criminal responsibility, is based on the ground that everybody is 

presumed, to know the law. Therefore, a mistake of law, reasonable or 

unreasonable, even in good faith, does not operate as an exonerating factor.  

 Mistake of Fact 

Ignorance of fact is an excuse as it precludes the accused from forming the 

required mens rea. Mistake must be of material facts viz., facts essentials to 

constitute the offence allegedly committed by the accused. He must be 

absolutely ignorant of the real circumstances of the case which makes his act 

an offence. 

 Bound by Law 

According to section 76 of the IPC, acts done by a person bound by law or by 

mistake of fact believes himself to be bound by law is protected from criminal 

liability. For example, a soldier who fires on a mob by an order of a superior 
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officer, inconformity with the commands of the law and the action of the solider 

is protected under this section. 

Thus, in order to get benefit of  section 76, a person has to show the existence 

of facts which would justify his belief in good faith, that he was bound by law to 

act. It is important to note that every act done under orders of superior 

authorities is not protected under this section such as where the orders of the 

superior authorities are illegal, it will not save the subordinate officer from 

liability. 

 Justified by Law and Good Faith  

Section 79 of the IPC protects the acts which are justified by law or are bona 

fide believed, by mistake of fact, to be justified by law. It exonerates the 

wrongdoer because of his bona fide belief, although mistaken that eliminates 

his culpability. Similarly, sections 76 and 79 provide the protection for an 

accused if his action must be done in good faith. In this context, section 52 of 

the IPC defines the term ‘good faith’ i.e., with due care and attention. 

2. Judicial acts 

Sections 77 and 78 of IPC protect the judges and their ministerial staff, who are 

executing the orders of the judges. The prime object of these provisions is to 

ensure the independence of the judges and to enable them to discharge their 

duties without any fear of the consequences. Sections 77 and 78 run as under: 

 Section 77: Act of Judge when acting judicially 

“Nothing is an offence which is done by a Judge when acting judicially in the 

exercise of any power which is, or which in good faith he believes to be, given to 

him by law.” 

 Section 78: Act done pursuant to the judgment or order of Court 

“Nothing which is done in pursuance of, or which is warranted by the judgment 

or order of, a Court of Justice; if done whilst such judgment or order remains in 

force, is an offence, notwithstanding the Court may have had no jurisdiction to 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  65

pass such judgment or order, provided the person doing the act in good faith 

believes that the Court had such jurisdiction.” 

3. Accident and Misfortune  

Section 80 of IPC gives the statutory recognition to the common law doctrine of 

mens era and therefore it refutes the criminal liability in respect of accidental 

acts. In other words, an act is not criminal, if it is done with no criminal 

intention or knowledge, merely by reason of any harm which it might cause 

accidentally to any person. Section 80 runs as under: 

 Section 80: Accident in doing a lawful act 

“Nothing is an offence which is done by accident or misfortune, and without any 

criminal intention or knowledge in the doing of a lawful act in a lawful manner 

by lawful means and with proper care and caution.” 

Thus, to claim the benefit of exemption from criminal liability under section 80 

it must be proved that the act was done by: 

a) Accident or misfortune 

b) Without any criminal intention  

c) In a lawful manner 

d) By lawful means  

e) With proper care and caution  

4. Necessity 

Section 81 of the IPC grants immunity to a man from criminal charge with 

respect to acts committed under compelling circumstances forced by necessity. 

The exceptional cases as stated in the section 81 of the IPC are as under: 

 Section 81: Act likely to cause harm, but done without criminal 

intent, and to prevent other harm 

“Nothing is an offence merely by reason of its being done with the knowledge 

that it is likely to cause harm, if it be done without any criminal intention to 
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cause harm, and in good faith for the purpose of preventing or avoiding other 

harm to person or property. 

Explanation: It is question of fact in such a case whether the harm to be 

prevented or avoided was of such a nature and so imminent as to justify or 

excuse the risk of doing the act with the knowledge that it was likely to cause 

harm.” 

5. Infancy 

Sections 82 and 83 of IPC confer immunity from criminal liability on child 

offenders and it is based upon the concept of “Juvenile Justice”. Sections 82 

and 83 explain the law in this context as under: 

 Section 82: Act of a child under seven years of age 

“Nothing is an offence which is done by a child under seven years of age.” 

 Section 83: Act of a child above seven and under twelve of 

immature understanding 

“Nothing is an offence which is done by a child above seven years of age and 

under twelve, who has not attained sufficient maturity of understanding to 

judge of the nature and consequences of his conduct on that occasion.” 

On the careful persuasion of section 82 presumes that a child below the age of 

seven years is doli incapax i.e., “he is incapable of committing a crime and 

cannot be guilty of any offence”, while under section 83 a child above the age of 

7 years, but below the age of 12 years is doli capax i.e., “capable of committing a 

crime depending upon his maturity of understanding. 

6. Insanity or Mental Abnormality 

Section 84 states that unsoundness of mind is a defence on the theory that one 

who is insane has no mind and hence cannot have the necessary mens rea to 

commit a crime. Section 84 states that: 
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 Section 84: Act of a person of unsound mind 

 “Nothing is an offence which is done by a person who, at the time of doing it, 

by reasons of, unsoundness of mind, is incapable of knowing the nature of the 

act, or that he is doing what is either wrong or contrary to law.” 

It is important to note that in M’Naghten Case (1843) 8 Eng Rep 718, it was 

held that to establish a defence on the ground of insanity, it must be clearly 

proved that at the time of committing the act, the accused was labouring under 

such a defect of reason due to disease of mind. 

7. Intoxication  

Sections 85 and 86 of IPC deal with intoxication as an extenuating factor. 

Criminal intention is the basis of criminal liability, an intoxicated person, is in 

the same state of mental condition as an insane person and such a state of 

mind has been termed as dementia offectatia i.e., “a form of lunacy in which the 

function of the mind is temporarily suspended.” 

 Section 85: Act of a person incapable of judgment by reason of 

intoxication caused against his will 

“Nothing is an offence which is done by a person who, at the time of doing it, is, 

by reason of intoxication, incapable of knowing the nature of the act, or that he 

is doing what is either wrong, or contrary to law; provided that the thing which 

intoxicated him was administered to him without his knowledge or a against his 

will.” 

 Section 86: Offence requiring a particular intent or knowledge 

committed by one who is intoxicated 

“In cases where an act done is not an offence unless done with a particular 

knowledge or intent, a person who does the act in a state of intoxication shall be 

liable to be dealt with as if he had the same knowledge as he would have had if he 

had not been intoxicated, unless the thing which intoxicated him was 

administered to him without his knowledge or against his will.” 
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8. Consent and Compulsion 

Sections 87 to 93 of IPC deal with consent as a general exception. Sections 87 

and 91 lay down the law of consent as a defence, while sections 88, 89, 92 and 

93 lay down the law relating to immunity for the harm caused in good faith with 

or without consent for the benefit of sufferer. Similarly, section 90 explains 

what is not consent for the purposes of IPC and section 94 exempts a person 

from criminal liability for acts committed with specified exceptions under 

compulsions or duress. The statutory provisions in this context are described 

as under: 

 Section 87: Act not intended and not known to be likely to cause 

death or grievous hurt, done by consent 

“Nothing which is not intended to cause death, or grievous hurt, and which is 

not known by the doer to be likely to cause death or grievous hurt, is an offence 

by reason of any harm which it may cause, or be intended by the doer to cause, 

to any person, above eighteen years of age, who has given consent, whether 

express or implied, to suffer that harm; or by reason of any harm which it may 

be known by the doer to be likely to cause to any such person who has 

consented to take the risk of that harm. 

Illustration 

A and Z agrees to fence with each other for amusement. This agreement implies 

the consent of each to suffer any harm which, in the course of such fencing, 

may be caused without foul play; and if A, while playing fairly, hurts Z, A 

commits no offence.” 

 Section 88: Act not intended to cause death, done by consent in 

good faith for person's benefit 

“Nothing which is not intended to cause death, is an offence by reason of any 

harm which it may cause, or be intended by the doer to cause, or be known by 

the doer to be likely to cause, to any person for whose benefit it is done in good 
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faith, and who has given a consent, whether express or implied, to suffer that 

harm, or to take the risk of that harm. 

Illustration 

A, a surgeon, knowing that a particular operation is likely to cause the death of 

Z, who suffers under a painful complaint, but not intending to cause Z's death 

and intending in good faith, Z's benefit performs that operation on Z, with Z's 

consent. A has committed no offence. 

 Section 89: Act done in good faith for benefit of child or insane 

person, by or by consent of guardian 

“Nothing which is done in good faith for the benefit of a person under twelve 

years of age, or of unsound mind, by or by consent, either express or implied, of 

the guardian or other person having lawful charge of that person, is an offence 

by reason of any harm which it may cause, or be intended by the doer to cause 

or be known by the doer to be likely to cause to that person: 

Provisions-Provided- 

First- That this exception shall not extend to the intentional causing of death, 

or to the attempting to cause death; 

Secondly- That this exception shall not extend to the doing of anything which 

the person doing it knows to be likely to cause death, for any purpose other 

than the preventing of death or grievous hurt, or the curing of any grievous 

disease or infirmity; 

Thirdly- That this exception shall not extend to the voluntary causing of 

grievous hurt, or to the attempting to cause grievous hurt, unless it be for the 

purpose of preventing death or grievous hurt, or the curing of any grievous 

disease or infirmity; 

Fourthly- That this exception shall not extend to the abetment of any offence, 

to the committing of which offence it would not extend. 
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Illustration 

A, in good faith, for his child's benefit without his child's consent, has his child 

cut for the stone by a surgeon, knowing it to be likely that the operation will 

cause the child's death, but not intending to cause the child's death. A is within 

the exception in as much as his object was the cure of the child.” 

 Section 90: Consent known to be given under fear or misconception 

“A consent is not such a consent as it intended by any section of this Code, if 

the consent is given by a person under fear of injury, or under a misconception 

of fact, and if the person doing the act knows, or has reason to believe, that the 

consent was given in consequence of such fear or misconception; or 

Consent of insane person- if the consent is given by a person who, from 

unsoundness of mind, or intoxication, is unable to understand the nature and 

consequence of that to which he gives his consent; or 

Consent of child-unless the contrary appears from the context, if the consent 

is given by a person who is under twelve years of age.” 

 Section 91: Exclusion of acts which are offences independently of 

harm caused 

“The exceptions in sections 87, 88 and 89 do not extend to acts which are 

offences independently of any harm which they may cause, or be intended to 

cause, or be known to be likely to cause, to the person giving the consent, or on 

whose behalf the consent is given. 

Illustration 

Causing miscarriage (unless caused in good faith for the purpose of saving the 

life of the woman) is an offence independently of any harm which it may cause 

or be intended to cause to the woman. Therefore, it is not an offence "by reason 

of such harm"; and the consent of the woman or of her guardian to the causing 

of such miscarriage does not justify the act.” 
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 Section 92: Act done in good faith for benefit of a person without 

consent 

“Nothing is an offence by reason of any harm which it may cause to a person 

for whose benefit it is done in good faith, even without that person's consent, if 

the circumstances are such that it is impossible for that person to signify 

consent, or if that person is incapable of giving consent, and has no guardian or 

other person in lawful charge of him from whom it is possible to obtain consent 

in time for the thing to be done with benefit: 

Provisos- Provided- 

First- That this exception shall not extend to the intentional causing of death, 

or the attempting to cause death; 

Secondly- That this exception shall not extend to the doing of anything which 

the person doing it knows to be likely to cause death, for any purpose other 

than the preventing of death or grievous hurt, or the curing of any grievous 

disease or infirmity; 

Thirdly- That this exception shall not extend to the voluntary causing of hurt, 

or to the attempting to cause hurt, for any purpose other than the preventing of 

death or hurt; 

Fourthly- That this exception shall not extend to the abetment of any offence, 

to the committing of which offence it would not extend. 

Illustrations 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, finds that Z 

requires to be trepanned. A, not intending Z's death, but in good faith, for Z's 

benefit, performs the trepan before Z recovers his power of judging for himself. 

A has committed no offence. 
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(b) Z is carried off by a tiger. A fires at the tiger knowing it to be likely that the 

shot may kill Z, but not intending to kill Z, and in good faith intending Z’s 

benefit. A's ball gives Z a mortal wound. A has committed on offence. 

(c) A, a surgeon, sees a child suffer an accident which is likely to prove fatal 

unless an operation be immediately performed. There is no time to apply to the 

child's guardian. A performs the operation in spite of the entreaties of the child, 

intending, in Good faith, the child's benefit. A has committed no offence. 

(d) A is in a house which is on fire, with Z, a child. People below hold out a 

blanket. A drops the child from the housetop, knowing it to be likely that the 

fall may kill the child, but not intending to kill the child, and intending, in good 

faith, the child's benefit. Here, even if the child is killed by the fall, A has 

committed no offence. 

Explanation- Mere pecuniary benefit is not benefit within the meaning of 

sections 88, 89 and 92.” 

 Section 93: Communication made in good faith 

“No communication made in good faith is an offence by reason of any harm to 

the person to whom it is made, if it is made for the benefit of that person. 

Illustration 

A, a surgeon, in good faith, communicates to a patient his opinion that he 

cannot live. The patient dies in consequence of the shock. A has committed no 

offence, though he knew it to be likely that the communication might cause the 

patient's death.” 

 Section 94: Act to which a person is compelled by threats 

“Except murder, and offences against the State punishable with death, nothing 

is an offence which is done by a person who is compelled to do it by threats, 

which, at the time of doing it, reasonably cause the apprehension that instant 

death to that person will otherwise be the consequence:  
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Provided the person doing the act did not of his own accord, or from a 

reasonable apprehension of harm to himself short of instant death, place 

himself in the situation by which he became subject to such constraint. 

Explanation 1- A person who, of his own accord, or by reason of a threat of 

being beaten, joins a gang of dacoits, knowing their character, is not entitled to 

the benefit of this exception, on the ground of his having been compelled by his 

associates to do anything that is an offence by law. 

Explanation 2- A person seized by a gang of dacoits, and forced, by threat of 

instant death, to do a thing which is an offence by law; for example, a smith 

compelled to take his tools and to force the door of a house for the dacoits to 

enter and plunder it, is entitled to the benefit of this exception.” 

 Section 95: Act Causing slight harm 

“Nothing is an offence by reason that it causes, or that it is intended to cause, 

or that it is known to be likely to cause, any harm, if that harm is so slight that 

no person of ordinary sense and temper would complain of such harm.” 

1.5.1.2 Justifiable Exceptions: Sections 96 to 106 

The ‘Justifiable Exceptions’ are lays down under sections 96 to 106 of IPC in 

the form of ‘Private Defence’. In other words, the exceptions are also known as 

private defences of person and property. It is important to mention here that 

self-help is the first rule of criminal law and the right to private defence is 

absolutely necessary for the protection of one’s life, liberty and property. The 

relevant statutory provisions of IPC are explained as under: 

1.  Right to Private Defence 

The right to private defence is contained in section 96 of IPC and it run as 

under: 
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 Section 96: Things done in private defence 

“Nothing is an offence which is done in the exercise of the right of private 

defence.” 

 Section 97: Right of private defense of the body and of property 

“Every person has a right, subject to the restrictions contained in section 99, to 

defend- 

First- His own body, and the body of any other person, against any offence 

affecting the human body; 

Secondly-  The property, whether movable or immovable, of himself or of any 

other person, against any act which is an offence falling under the definition of 

theft, robbery, mischief or criminal trespass, or which is an attempt to commit 

theft, robbery, mischief or criminal trespass.” 

 Section 98: Right of private defense against the act of a person of 

unsound mind, etc. 

“When an act, which would otherwise be a certain offence, is not that offence, 

by reason of the youth, the want of maturity of understanding, the 

unsoundness of mind or the intoxication of the person doing that act, or by 

reason of any misconception on the part of that person, every person has the 

same right of private defence against that act which he would have if the act 

were that offence. 

Illustrations 

(a) Z, under the influence of madness, attempts to kill A; Z is guilty of no 

offence. But A has the same right of private defence which he would have if Z 

were sane. 

(b) A enters by night a house which he is legally entitled to enter  Z, in good 

faith, taking A for a house-breaker, attacks A. Here Z, by attacking A under this 
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misconception, commits no offence. But A has the same right of private defence 

against Z, which he would have if Z were not acting under that misconception.” 

 Section 99:  Acts against which there is no right of private 

defence 

“There is no right of private defence against an act which does not reasonably 

cause the apprehension of death or of grievous hurt, if done, or attempted to be 

done, by a public servant acting in good faith under colour of his office, though 

that act, may not be strictly justifiable by law.  

There is no right of private defence against an act which does not reasonably 

cause the apprehension of death or of grievous hurt, if done, or attempted to be 

done, by the direction of a public servant acting in good faith under colour of 

his office, though that direction may not be strictly justifiable by law.  

There is no right of private defence in cases in which there is time to have 

recourse to the protection of the public authorities. 

Extent to which the right may be exercised : The right of private defence 

in no case extends to the inflicting of more harm than it is necessary to inflict 

for the purpose of defence.  

Explanation 1 : A person is not deprived of the right of private defence 

against an act done, or attempted to be done, by a public servant, as such, 

unless he knows or has reason to believe, that the person doing the act is such 

public servant. 

Explanation 2 : A person is not deprived of the right of private defence 

against an act done, or attempted to be done, by the direction of a public 

servant, unless he knows, or has reason to believe, that the person doing the 

act is acting by such direction, or unless such person states the authority 

under which he acts, or if he has authority in writing, unless he produces such 

authority, if demanded.” 
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Thus, it is important to note that the right to private defence is recognised in all 

civilised societies within certain limits and in this context, section 99 of IPC lays 

down the conditions and limits within which the right to private defence can be 

exercised.  Thus, under section 99, there are certain acts against which there is 

no right of private defence. In other words, there is no right of private defence: 

1. Against the acts of a public servant acting in good faith. 

2. Against the acts of those acting under the authority or direction of public 

servant. 

3. Where there is sufficient time for recourse to the protection of the public 

authorities; and  

4. The quantum of harm that may be caused shall in no case be in excess of 

harm that may be necessary to inflict for the purpose of defence. 

2. Private Defence against Body 

Sections 100, 101, 102 and 106 of IPC deal with the right to private defence 

against body. The right to private defence of body will extend to causing death 

of the assailant, only in the situations stated in section 100. In all other 

situations, this right is extend only to causing any harm i.e., short of death. In all 

these cases, the defender’s right of private defence is also subject to the limitation 

mentioned in section 99. The legal provisions in this context are runs as under: 

 Section 100: When the right of private defence of the body 

extends to causing death 

“The right of private defence of the body extends, under the restrictions 

mentioned in the last preceding section, to the voluntary causing of death or of 

any other harm to the assailant, if the offence which occasions the exercise of 

the right be of any of the descriptions hereinafter enumerated, namely: 

First- Such an assault as may reasonably cause the apprehension that death 

will otherwise be the consequence of such assault; 
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Secondly- Such an assault as may reasonably cause the apprehension that 

grievous hurt will otherwise be the consequence of such assault; 

Thirdly-   An assault with the intention of committing rape; 

Fourthly- An assault with the intention of gratifying unnatural lust; 

Fifthly-   An assault with the intention of kidnapping or abducting; 

Sixthly-   An assault with the intention of wrongfully confining a person, under 

circumstances which may reasonably cause him to apprehend that he will be 

unable to have recourse to the public authorities for his release. 

Seventhly- An act of throwing or administering acid or an attempt to throw or 

administer acid which may reasonably cause the apprehension that grievous 

hurt will otherwise be the consequence of such act." 

It is relevant to mention here that the seventh clause in relation to acid attack 

has been inserted by the Criminal Law (Amendment) Act, 2013. 

 Section 101: When such right extends to causing any harm other 

than death 

“If the offence be not of any of the descriptions enumerated in the last preceding 

section, the right of private defence of the body does not extend to the voluntary 

causing of death to the assailant, but does extend, under the restrictions 

mentioned in section 99, to the voluntary causing to the assailant of any harm 

other than death.” 

 Section 102: Commencement and continuance of the right of 

private defence of the body 

“The right of private defence of the body commences as soon as a reasonable 

apprehension of danger to the body arises from an attempt or threat to commit 

the offence though the offence may not have been committed; and it continues 

as long as such apprehension of danger to the body continues.” 
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 Section 106: Right of private defence against deadly assault when 

there is risk of harm to innocent person 

“If in the exercise of the right of private defence against an assault which 

reasonably causes the apprehension of death, the defender be so situated that 

he cannot effectually exercise that right without risk of harm to an innocent 

person, his right of private defense extends to the running of that risk. 

Illustration 

A is attacked by a mob who attempt to murder him. He cannot effectually 

exercise his right of private defence without firing on the mob, and he cannot 

fire without risk of harming young children who are mingled with the mob. A 

commits no offence if by so firing he harms any of the children.”  

3. Private Defence against Property 

Section 97 (2) of IPC declares that everybody has a right to private defence of 

property subject to the restrictions mentioned in section 99. The right to private 

defence of property extends to defending both movable and immovable property 

and sections 103, 104 and 105 of IPC deal with the right to private defence 

against property. In other words, these sections provide protection of one’s 

property and as also of another’s property. These sections are runs as under:  

 Section 103: When the right of private defence of property 

extends to causing death 

The right of private defence of property extends, under the restrictions 

mentioned in section 99, to the voluntary causing of death or of any other harm 

to the wrongdoer, if the offence, the committing of which, or the attempting to 

commit which, occasions the exercise of the right, be an offence of any of the 

descriptions hereinafter enumerated, namely:- 

First-  Robbery; 

Secondly- House-breaking by night; 
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Thirdly- Mischief by fire committed on any building, tent or vessel, which 

building, tent or vessel is used as a human dwelling, or as a place for the 

custody of property; 

Fourthly- Theft, mischief, or house-trespass, under such circumstances as 

may reasonably cause apprehension that death or grievous hurt will be the 

consequence, if such right of private defence is not exercised.” 

 Section 104: When such right extends to causing any harm other 

than death 

“If the offence, the committing of which, or the attempting to commit which, 

occasions the exercise of the right of private defence, be theft, mischief, or 

criminal trespass, not of any of the descriptions enumerated in the last 

preceding section, that right does not extend to the voluntary causing of death, 

but does extend, subject to the restrictions mentioned in section 99, to the 

voluntary causing to the wrongdoer of any harm other than death.” 

 Section 105: Commencement and continuance of the right of 

private defence of property 

“The right of private defence of property commences when a reasonable 

apprehension of dancer to the property commences.  

The right of private defence of property against theft continues till the offender 

has effected his retreat with the property or either the assistance of the public 

authorities is obtained, or the property has been recovered.  

The right of private defence of property against robbery continues as long as the 

offender causes or attempts to cause to any person death or hurt or wrongful 

restraint or as long as the fear of instant death or of instant hurt or of instant 

personal restraint continues. The right of private defence of property against 

criminal trespass or mischief continues as long as the offender continues in the 

commission of criminal trespass or mischief.  
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The right of private defence of property against house-breaking by night 

continues as long as the house-trespass which has been begun by such house-

breaking continues.” 

Thus, these are provisions in relation to “General Exceptions” under IPC. 

1.5.2 References and Suggested Books 

1. Andrew Ashworth, “Principle of Criminal Law”, Clarendon Press, Oxford, 

2nd edn., 1995. 

2. Dr. K.I Vibhute, “P.S.A. Pillai’s Criminal Law”, Lexis Nexis, Butterworths 

Wadhwa, Nagpur,11th edn., 2012. 

3. Ratanlal and Dhirajlal, “The Indian Penal Code”, Wadhwa and Company 

Law Publishers, Nagpur, 27th edn., 1992 (reprint) 1995. 

4. Dr. T. Bhattacharya, “The Indian Penal Code”, Central Law Agency, 

Allahabad, 3rd edn., 2001. 

5. M. P. Tandon, “The Indian Penal Code”, Allahabad Law Agency, Allahabad, 

18th edn., 1989. 

6. Dr. Sri Hari Singh Gaur, “The Indian Penal Code”, Law Publishers (India) 

Pvt. Ltd., Allahabad, 11th edn. in 4 Volumes, 1998. 

7. Universal Criminal Manual, Universal Law Publishing Co. Pvt. Ltd., Delhi, 2004. 

8. S.K. Mishra, “Criminal Law of India”, Allahabad Law Agency, Faridabad, 

3rd edn., 2011. 
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  CRIMINAL LAW 

 

LESSON NO. 1.6        SECTION-A  AUTHOR: DR. ARPINDER SINGH KHAIRA 

 

CRIMINAL CONSPIRACY 

An Overview 

1.6.0 Introduction  

1.6.1 Definition of Criminal Conspiracy 

1.6.2 Ingredients of Section 120A 

1.6.3 Nature and Scope of the Law of Conspiracy 

1.6.4 Punishment of Criminal Conspiracy: Section 120B 

1.6.5 Reference and Suggested Books 

1.6.0 Introduction  

Conspiracy at common law originated as a civil wrong and after that this 

concept entered into the field of criminal law. The original Indian Penal Code, 

1860 (herein after read as IPC) did not have an offence by the name of criminal 

conspiracy. However, this concept was added in the IPC by the Criminal Law 

(Amendment) Act, 1913 and Chapter V-A relating to criminal conspiracy with 

only two sections in it, section 120-A which provides the definition of criminal 

conspiracy and section 120-B providing its punishment. It is very interesting to 

note that this Chapter has been given the name “Criminal Conspiracy” and not 

‘Conspiracy’. It is crystal clear that the use of word ‘criminal’ is perhaps 

redundant in view of the fact that IPC deals only with the matters which are 

criminal in nature. Thus, with the inclusion of sections 120A and 120B of IPC 

now encompasses the law of conspiracy to cover the following: 

 Conspiracy as a substantive offence under Chapter VA: Sections 120 A and 

120B 

 Conspiracy as a form of abetment under Chapter V: Section 107 
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 Conspiracy to wage, attempt to or abet war against the Government of India 

under Chapter VI: Section 121 

 Conspiracy involvement in specific offences under chapter XVI: Sections 310 

and 311; Chapter XVII: Sections 400, 401 and 402. 

1.6.1 Definition of Criminal Conspiracy 

Glanville Williams expressed that, “if the mere intention of one person to 

commit a crime is not criminal, why should the agreement of two people to do it 

make it criminal? The only possible reply is that the law is fearful of numbers 

and that the act of agreeing to offend is regarded as such a decisive step as to 

justify its own criminal intention.” In this context, section 120A of the IPC 

defines the term “Criminal Conspiracy” in following way: 

 Section 120A. Definition of criminal conspiracy 

“When two or more persons agree to do, or cause to be done,- 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement is designated 

a criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall 

amount to a criminal conspiracy unless some act besides the agreement is done 

by one or more parties to such agreement in pursuance thereof. 

Explanation : It is immaterial whether the illegal act is the ultimate object of 

such agreement, or is merely incidental to that object.” 

1.6.2 Ingredients of Section 120A 

From the careful reading of this definition, the important ingredients of section 

120A of the IPC, are: 

a) There should be two or more persons. 

b) There should be an agreement between themselves. 

c) The agreement must be to do or cause to be done: 
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 An illegal act or 

 A legal act by illegal means 

1.6.3 Nature and Scope of the Law of Conspiracy 

Conspiracy is a substantive offence. Agreement is the sine qua non for 

constituting the offence of criminal conspiracy. Thus, to constitute a 

conspiracy, meeting of minds of two or more persons for doing an illegal act or 

an act by illegal means is the first and primary condition. It is not necessary 

that all the conspirators must know each and every detail of conspiracy. The 

gist of the offence of criminal conspiracy is to break the law. There is no 

condition imposed in the provision that all the parties should agree to do a 

single illegal act. The conspiracy may comprise the commission of a number of 

illegal acts. It is important to note that if there are more than two persons 

involved in a conspiracy and if it is shown that the object of the conspiracy has 

been achieved, then if some of the other accused had been acquitted, the 

remaining, if it is one, could be convicted under section 120B of the IPC.  In the 

case of Mulcahy v. R (1868), House of Lord widened the scope of criminal 

conspiracy into followings words:  

“A conspiracy consist not merely the intention of two or more but in the 

agreement of two or more to do an unlawful act, or to do a lawful act by 

unlawful means. So long as such a design rests in intention only. When two 

agree to carry it into effect, the very plot is an act in itself, and the act of each of 

the parties, promise against promise actus contra actum capable of being 

enforced if lawful, punishable if for a criminal object or for the use of criminal 

means.”       

1.6.4 Punishment of Criminal Conspiracy: Section 120B 

Section 120B of the IPC provides the punishment for criminal conspiracy and it 

runs as under: 
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 Section 120B: Punishment of criminal conspiracy 

“(1) Whoever is a party to a criminal conspiracy to commit an offence 

punishable with death, imprisonment for life or rigorous imprisonment for a 

term of two years or upwards, where no express provision is made in this Code 

for the punishment of such a conspiracy, shall be punished in the same 

manner as if he had abetted such offence.  

(2) Whoever is a party to a criminal conspiracy other than a criminal conspiracy 

to commit an offence punishable as aforesaid shall be punished with 

imprisonment of either description for a term not exceeding six months, or with 

fine or with both.” 

Thus, section 120B divides criminal conspiracies into two classes. First, if party 

commit serious offence then such offence shall be punishable with 

imprisonment for two years or with more severe punishment. Secondly, if party 

commit less serious nature of offence of conspiracy, then it shall be punishable 

with imprisonment upto six month or fine or without fine or both. 

However, section 120B is required to read with section 196 of the Code of 

Criminal Procedure, 1973. It mandates a court, without prior sanction of the 

Central Government and State Government, not to take cognizance of Criminal 

Conspiracy in the following cases: 

 To commit an offence against State  

 Promote communal disharmony 

 Insult a religion 

 Cause public mischief etc.   

1.6.5 References and Suggested Books 

1. Glanville Williams, “Text Book of Criminal Law, Universal Law Publishing 

Co. Ltd, Delhi, 2nd edn., 2003. 

2. J.W.Cecil, Turner, “Russell on Crime” Universal Law Publishing Co. Pvt. 

Ltd., Delhi, 12th edn., 1964, (Reprint) 2001. 
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edn., 1995. 

4. Dr. K.I Vibhute, “P.S.A. Pillai’s Criminal Law”, Lexis Nexis, Butterworths 

Wadhwa, Nagpur,11th edn., 2012. 

5. Dr. T. Bhattacharya, “The Indian Penal Code”, Central Law Agency, 

Allahabad, 3rd edn., 2001. 

5. M. P. Tandon, “The Indian Penal Code”, Allahabad Law Agency, Allahabad, 

18th edn., 1989. 

6. Dr. Sri Hari Singh Gaur, “The Indian Penal Code”, Law Publishers (India) 
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8. S.K. Mishra, “Criminal Law of India”, Allahabad Law Agency, Faridabad, 3rd 

edn., 2011. 
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  CRIMINAL LAW 

 

LESSON NO. 1.7        SECTION-B  AUTHOR : DR. ARPINDER SINGH KHAIRA 

 

OFFENCE RELATING TO PROPERTY AND DOCUMENTS 

 

An Overview 

1.7.0 Introduction 

1.7.1 Offences Relating to Property 

 1.7.1.1 Criminal Misappropriation of Property: Section 403 

 1.7.1.2 Criminal Breach of Trust: Section 405 

 1.7.1.3 Cheating: Sections 415 to 420 

1.7.2 Offences Relating to Documents  

 1.7.2.1 Forgery: Sections 463 and 465 

 1.7.2.2 Forgery of Valuable Security: Section 467 

 1.7.2.3 Forgery for purpose of Cheating: Section 468 

 1.7.2.4 Using as genuine a Forged Document or Electronic Record:  

    Section 471  

1.7.3 References and Suggested Books 

1.7.0 Introduction 

The Indian Penal Code, 1860 (hereinafter read as IPC) contains the various 

provisions about the offences relating to ‘Property and ‘Documents’. Chapter-

XVII of IPC explains the provisions about the offences against property. This 

Chapter contains sections from 378 to 462, while Chapter XVIII of IPC contains 

the provisions about the offences relating to documents and to property marks 

and this Chapter contains sections from 463 to 489E.  

In this context, so far as offences against property are concerned, sections 403, 

404 and 405 of IPC relate to the criminal misappropriation of property. Section 
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403 defines criminal misappropriation and prescribes the punishment for the 

offence and section 404 deals with misappropriation of a deceased person’s 

property. Section 405 defines criminal breach of trust. Similarly, cheating is an 

offence against property under Chapter XVII from sections 415 to 420 of IPC. 

Cheating is defined under section 415 and section 417 prescribes punishment 

for cheating. Section 416 explains “Cheating by personation” and section 418 

explains cheating with knowledge that wrongful loss may ensue to person 

whose interest offender is bound to protect. Section 419 explains the 

punishment for cheating by personation. Section 420 explains cheating and 

dishonestly inducing delivery of property. 

Similarly, so far as offences against documents are concerned, sections 463 to 

477-A explain the provisions about “Forgery”, “Forged documents”, making of 

false documents and punishments. In this regard, section 463 defines “Forgery” 

and section 465 prescribes the punishment for forgery. Section 464 explains 

about ‘Making a False Document’ and section 466 explains forgery of record of 

Court or of public register, etc. Similalry, section 467 states about forgery of 

valuable security, will, etc., while section 468 explains forgery for purpose of 

cheating. In the same way, section 469 states forgery for purpose of harming 

reputation and section 470 defines forged documents. Likewise, remaining 

other sections i.e., sections 471 to 477-A are also aggravated forms of forgery 

and contains the provisions in relation to documents. 

1.7.1 Offences Relating to Property 

Property is mainly divided into two parts, namely movable and immovable. Any 

offence which is committed in regard to any property whether it is movable or 

immovable is punishable under the provisions of IPC. These offences and the 

punishments relating to them are explained in details in sections 378 to 460 of 

IPC viz., theft, extortion, robbery and dacoity, criminal misappropriation of 

property, criminal breach of trust, receiving stolen property, cheating, 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  88

fraudulent deed and disposition of property, mischief, criminal trespass etc., 

but following are the main offences against property: 

 Criminal Misappropriation of Property: Section 403 

 Criminal Breach of Trust: Section 405 

 Cheating: Sections 415 to 420 

1.7.1.1 Criminal Misappropriation of Property: Section 403 

Criminal misappropriation is a new offence carved out from theft. Theft is 

removal of property from the possession of the owner. But in criminal 

misappropriation, the taking is upon finding or other coming across of the 

property, and not from the possession of a person. Criminal misappropriation 

may almost amount to theft, though it is not quite theft. This is because the 

initial removal is not from any person’s possession and hence, does not satisfy 

an essential ingredient of theft. When possession has been innocently acquired 

but from subsequent intention or knowledge, the retention becomes wrongful 

and amounts to its criminal misappropriation. The legal provision is contained 

in section 403 of IPC, which runs as under:    

 Section 403: Dishonest misappropriation of property 

“Whoever dishonestly misappropriates or converts to his own use any movable 

property, shall be punished with imprisonment of either description for a term 

which may extend to two years, or with fine, or with both. 

Illustrations 

(a) A takes property belonging to Z out of Z's possession, in good faith, believing, 

at any time when he takes it, that the property belongs to himself. A is not 

guilty of theft; but if A, after discovering his mistake, dishonestly appropriates 

the property to his own use, he is guilty of an offence under this section. 

 (b) A, being on friendly terms with Z, goes into Z's library in Z's absence, and 

takes away a book without Z's express consent. Here, if A was under the 

impression that he had Z's implied consent to take the book for the purpose of 
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reading it, A has not committed theft. But, if A afterwards sells the book for his 

own benefit, he is guilty of an offence under this section. 

(c) A and B, being joint owners of a horse, A takes the horse out of B's 

possession, intending, to use it. Here, as A has a right to use the horse, he does 

not dishonestly misappropriate it. But, if A sells the horse and appropriates the 

whole proceeds to his own use, he is guilty of an offence under this section. 

Explanation 1 : A dishonest misappropriation for a time only is a 

misappropriation with the meaning of this section. 

Illustration 

A finds a Government promissory note belonging to Z, bearing a blank 

endorsement. A, knowing that the note belongs to Z, pledges it with a banker as 

a security for a loan, intending at a future time to restore it to Z. A has 

committed an offence under this section. 

Explanation 2 : A person who finds property not in the possession of any 

other person, and takes such property for the purpose of protecting if for, or of 

restoring it to, the owner does not take or misappropriate it dishonestly, and is 

not guilty of an offence; but he is guilty of the offence above defined, if he 

appropriates it to his own use, when he knows or has the means of discovering 

the owner, or before he has used reasonable means to discover and give notice 

to the owner and has kept the property a reasonable time to enable the owner 

to claim it. 

What are reasonable means or what is a reasonable time in such a case, is a 

question of fact. 

It is not necessary that the finder should know who is the owner of the 

property, or that any particular person is the owner of it; it is sufficient if, at the 

time of appropriately it, lie does not believe it to be his own property, or in good 

faith believe that the real owner cannot be found. 

 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  90

Illustrations 

(a) A finds a rupee on the high road, not knowing to whom the rupee belongs. A 

picks up the rupee. Here A has not committed the offence defined in this 

section. 

(b) A finds a letter on the road, containing a bank note. From the direction and 

contents of the letter he learns to whom the note belongs. He appropriates the 

note. He is guilty of an offence under this section. 

(c) A finds a cheque payable to bearer. He can form no conjecture as to the 

person who has lost the cheque. But the name of the person, who has drawn 

the cheque, appears. A knows that this person can direct him to the person in 

whose favor the cheque was drawn. A appropriates the cheque without 

attempting to discover the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A picks up the purse with tile 

intention of restoring it to Z, but afterwards appropriates it to his own use. A 

has committed an offence under this section. 

(e) A finds a purse with money, not knowing to whom it belongs; he afterwards 

discovers that it belongs to Z and appropriates it to his own use. A is guilty of 

an offence under this section. 

(f) A finds a valuable ring, not knowing to whom it belongs. A sells it 

immediately without attempting to discover the owner. A is guilty of an offence 

under this section.” 

Hence, under section 403, the words ‘to appropriate’ means setting apart or 

assigning to a particular person or use and ‘to misappropriate’ means 

improperly setting apart for one’s use to the exclusion of the owner. The word 

‘misappropriates’ means nothing more than improperly setting apart for one’s 

own use to the exclusion of the owner. If another uses it, it must be at the 

instance of the misappropriator. “Converts” means appropriation and dealing 

with property of another without right as if it is his own property. The word 
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‘converts’ is used ejusdem generis with ‘misappropriates’, and means nothing 

more than an appropriation of and dealing with the property of another without 

right. It does not imply any alteration in its appearance.  

The term ‘dishonestly’ has been defined in section 24 of IPC as ‘whoever does 

anything with the intention of causing wrongful gain to one person or wrongful 

loss to another person is said to do that thing ‘dishonestly’. The 

misappropriation must be of moveable property. According to section 22 of IPC 

the word ‘movable property’ is intended to include corporeal property of every 

description, except land and things attached to the earth or permanently 

fastened to anything which is attached to the earth.” A movable is something 

substantive which has relation with locality and may move or be moved 

including money, bonds for money, insurance policies and debt secured by a 

mortgage but not a debt merely as such. Things movable, by their nature, are 

such as may be carried from one place to another, whether they move by 

themselves as cattle or cannot be removed without an extraneous power as 

inanimate things. ‘Movable property’ shall mean property of every description, 

except immovable property. ‘Movable Property’ includes growing crops, grass 

and standing timber, fruit upon and juice in trees. Electricity is moveable 

property. Hence, the word ‘movable property’ refers to tangible movable 

property which can be seized and which must be belonging to the offender.  

For an offence under section 403, it is not necessary that the movable property 

should be taken with dishonest intention, the possession of the property may 

come innocently and then by subsequent change of intention, or knowledge of 

some new facts with which the party was not previously acquainted, the 

retaining of that property becomes wrongful and fraudulent. The essence of 

offence under section 403 is that some property belonging to another which 

comes into the possession of the accused innocently is misappropriated or 

converted by the accused to his own use. There must be actual conversion of 

the thing misappropriated to the accused’s own use. Mere retention of an article 
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found does not amount to criminal misappropriation. For instance, if a person 

finds and picks up a watch on the road, it is an innocent act. However, the 

honest act of picking up the watch will change to criminal misappropriation, if, 

instead of returning the watch to the owner, the person wears the watch himself 

and puts it to his own use. So, in criminal misappropriation, the person comes 

into possession in some neutral or innocent way. If the watch, which is found, 

is returned to the owner, then no offence is committed. However, if the person 

retains it and puts it to his own use, then it amounts to criminal 

misappropriation. The offence consists in the dishonest misappropriation or 

conversion, either permanently or for a time being, of property which is already 

in the possession of the other.  

The term of misappropriation implies misappropriation of property in 

possession of someone else. No criminal misappropriation of property can take 

place if the property is in nobody’s possession. The essence of the offence of 

misappropriation is putting to own use or converting to own use of another’s 

property. There cannot be misappropriation of one’s own property. The guilt of 

the accused is determined by the state of his mind at the time when he 

appropriates the property to his own use. By selling or pawning the watch, the 

finder of the watch is dealing with the watch, as if it was the property of the 

finder. There must be actual conversion of the thing misappropriated to his use. 

Mere retention of the property does not make him guilty of misappropriation. 

Explanation 1 to section 403 refers only to those cases where there is a 

dishonest misappropriation of property and makes it clear that section 403 

includes temporary as well as permanent misappropriation of that description.  

The word ‘for a time only’ means temporary misappropriation. Thus, if a person 

appropriates to himself the property of another, puts it to own use or 

unauthorised use and thereafter restores it to the owner, it will still amount to 

misappropriation under section 403. Explanation II to section 403 makes it 

clear that thing abandoned cannot form a proper subject of an offence under 
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section 403. There can be no criminal misappropriation of such things. But an 

idol of a temple is capable of holding property apart from the pujari or shebait 

and the latter may be guilty of misappropriation with respect to the property in 

the possession of the temple. A servant cannot be convicted of theft for taking 

goods which belonged to the master except when the goods were in the 

possession of the servant unlawfully through him. For instance, where a clerk 

is sent out to collect money due on a bill, or a servant to buy and bring home 

goods, if the money or goods are misappropriated; should the offender be 

charged under section 403 or under section 408 i.e., ‘Criminal breach of trust 

by clerk or servant’. For example, an income tax clerk, who received money 

from a party, misappropriated it without crediting it and paying into the 

treasury can be convicted under Section 403. 

1.7.1.2 Criminal Breach of Trust: Section 405 

Section 405 of IPC states that in order to constitute the offence of criminal 

breach of trust, it must be established that the accused was entrusted with 

property or with dominion or power over the property of another and that that 

he dishonestly misappropriated it or converted it to his own use. Section 405 

runs as under: 

 Section 405: Criminal Breach of Trust 

“Whoever, being in any manner entrusted with property, or with any dominion 

over property, dishonestly misappropriates or converts to his own use that 

property, or dishonestly uses or disposes of that property in violation of any 

direction of law prescribing the mode in which such trust is to be discharged, or 

of any legal contract, express or implied, which he has made touching the 

discharge of such trust, or willfully suffers any other person so to do, commits 

"criminal breach of trust". 

Explanation 1- A person, being an employer of an establishment whether 

exempted under section 17 of the Employees' Provident Funds and 

Miscellaneous Provisions Act, 1952 (19 of 1952), or not who deducts the 
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employee's contribution from the wages payable to the employee for credit to a 

Provident Fund or Family Pension Fund established by any law for the time 

being in force, shall be deemed to have been entrusted with the amount of the 

contribution so deducted by him and if he makes default in the payment of 

such contribution to the said Fund in violation of the said law, shall be deemed 

to have dishonestly used the amount of the said contribution in violation of a 

direction of law as aforesaid. 

Explanation 2- A person, being an employer, who deducts the employees' 

contribution from the wages payable to the employee for credit to the 

Employees' State Insurance Fund held and administered by the Employees' 

State Insurance Corporation established under the Employees' State Insurance 

Act, 1948 (34 of 1948), shall be deemed to have been entrusted with the 

amount of the contribution so deducted by him and if he makes default in the 

payment of such contribution to the said Fund in violation of the said Act, shall 

be deemed to have dishonestly used the amount of the said contribution in 

violation of a direction of law as aforesaid. 

Illustrations 

(a) A, being executor to the will of a deceased person, dishonestly disobeys the 

law which directs him to divide the effects according to the will, and appropriate 

them to his own use. A has committed criminal breach of trust. 

(b) A is a warehouse-keeper. Z going on a journey, entrusts his furniture to A, 

under a contract that it shall be returned on payment of a stipulated sum for 

warehouse room. A dishonestly sells the goods. A has committed criminal 

breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express 

or implied contract between A and Z, that all sums remitted by Z to A shall be 

invested by A, according to Z's direction. Z remits a lakhs of rupees to A, with 

directions to A to invest the same in Company's paper. A dishonestly disobeys 
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the direction and employs the money in his own business. A has committed 

criminal breach of trust. 

(d) But if A, in the last illustration, not dishonestly but in good faith, believing 

that it will be more for Z's advantage to hold shares in the Bank of Bengal, 

disobeys Z's directions, and buys shares in the Bank of Bengal, for Z, instead of 

buying Company's paper, here, though Z should suffer loss, and should be 

entitled to bring a civil action against A, on account of that loss, yet A, not 

having acted dishonestly, has not committed criminal breach of trust. 

(e) A, a revenue-officer, is entrusted with public money and is either directed by 

law, or bound by a contract, express or implied, with the Government, to pay 

into a certain treasury all the public money which he holds. A dishonestly 

appropriates the money. A has committed criminal breach of trust. 

(f) A, a carrier, is entrusted by Z with property to be carried by, and or by water. 

A dishonestly misappropriates the property. A has committed criminal breach of 

trust.” 

 Punishment for Criminal Breach of Trust 

Section 406 of IPC lays down the punishment for Criminal breach of trust 

which is defined in section 405 of the IPC. Section 406 runs as under: 

 Section 406: punishment for Criminal breach of trust  

“Whoever commits criminal breach of trust shall be punished with 

imprisonment of either description for a term which may extend to three years, 

or with fine, or with both.” 

Thus, according to section 405, the following are the essential ingredients of 

criminal breach of trust: 

(1)  Dishonest Intention 

It is the essence of this offence that there should be dishonest intention and 

dishonest intention can be evident from facts and circumstances of the case. 
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(2)  Entrusted with property or dominion over the property 

There should be an entrustment by one person to another person of the 

property (moveable or immovable) or with any dominion over the property. 

(3)  Such entrustment must be in the trust 

Entrustment is the very important element for the breach of trust, if it is 

missing, there would be no criminal breach of trust.  

(4)  Misappropriation or Conversion to one’s own use  

There must have been misappropriation or conversion to his own use by the 

person who received the property in trust. 

(5)  Violation of any Direction of Law or Legal Contract 

Such conversion or retention of the property must be against or in violation of any 

direction or law prescribing the mode in which such trust is to be discharged or of 

any legal contract made touching the discharge of such trust.  

1.7.1.3 Cheating: Sections 415 to 420 

Cheating is an act dishonestly or unfairly in order to gain an advantage and it is 

the receiving of a reward for ability or finding an easy way out of an unpleasant 

situation by dishonest means. According to Hawkins, "Cheating is a deceitful 

practice in defrauding or endeavouring to defraud another of his own right by 

means of some artful device, contrary to the plain rule of common honesty.”  

Cheating is defined in section 415 of IPC, which runs as under: 

 Section 415: Cheating 

“Whoever, by deceiving any person, fraudulently or dishonestly induces the 

person so deceived to deliver any property to any person, or to consent that any 

person shall retain any property, or intentionally induces the person so 

deceived to do or omit to do anything which he would not do or omit if he were 

not so deceived, and which act or omission causes or is likely to cause damage 

or harm to that person in body, mind, reputation or property, is said to "cheat". 
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Explanation- A dishonest concealment of facts is a deception within the 

meaning of this section. 

Illustrations 

(a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z, 

and thus dishonestly induces Z to let him have on credit goods for which he 

does not mean to pay. A cheats. 

(b) A by putting a counterfeit mark on an article, intentionally deceives Z into a 

belief that this article was made by a certain celebrated manufacturer, and thus 

dishonestly induces Z to buy and pay for the article. A cheats.  

(c) A, by exhibiting to Z a false sample of an article, intentionally deceives Z into 

believing that the article corresponds with the sample, and thereby, dishonestly 

induces Z to buy and pay for the article. A cheats. 

(d) A, by tendering in payment for an article a bill on a house with which A 

keeps on money, and by which A expects that the bill will be dishonored, 

intentionally deceives Z, and thereby dishonestly induces Z to deliver the 

article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds article which he knows are not diamonds, 

intentionally deceives Z, and thereby dishonestly induces Z to lend money. A 

cheats. 

(f) A intentionally deceives Z into a belief that A means to repay any money that 

Z may led to him and thereby dishonestly induces Z to lend him money. A not 

intending to repay it. A cheats. 

(g) A intentionally deceives Z into a belief that A means to deliver to Z a certain 

quantity of indigo plant which he does not intend to deliver, and thereby 

dishonestly induces Z to advance money upon the faith of such delivery. A 

cheats; but if A, at the time of obtaining the money, intends to deliver the indigo 

plant, and afterwards breaks his contract and does not deliver it, he does not 

cheat, but is liable only to a civil action for breach of contract. 
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(h) A intentionally deceives Z into a belief that A has performed A’s part of a 

contract made with Z, which he has not performed, and thereby dishonestly 

induces Z to pay money. A cheats. 

(i) A sells and conveys an estate to B. A, knowing that in consequence of such 

sale he has no right to the property, sells or mortgages the same to Z, without 

disclosing the fact of the previous sale and conveyance to B, and receives the 

purchase or mortgage money for Z. A cheats. 

 Section 417: Punishment for Cheating 

“Whoever cheats shall be punished with imprisonment of either description for 

a term which may extend to one year, or with fine, or with both.” 

 Section 416: Cheating by Personation 

“A person is said to "cheat by personation" if he cheats by pretending to be 

some other person, or by knowingly substituting one person for another, or 

representing that he or any other person is a person other than he or such 

other person really is. 

Explanation- The offence is committed whether the individual personated is a 

real or imaginary person. 

Illustration 

(a) A cheats by pretending to be a certain rich banker of the same name. A 

cheats by personation. 

(b) A cheats by pretending to be B, a person who is deceased. A cheats by 

personation.” 

 Section 419: Punishment for cheating by personation 

“Whoever cheats by personation shall be punished with imprisonment of either 

description for a term which may extend to three years, or with fine, or with 

both.” 
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 Section 418: Cheating with knowledge that wrongful loss may 

ensue to person whose interest offender is bound to protect 

“Whoever cheats with the knowledge that he is likely thereby to cause wrongful 

loss to a person whose interest in the transaction to which the cheating relates, 

he was bound, either by law, or by a legal contract, to protect, shall be 

punished with imprisonment of either description for a term which may extend 

to three years, or with fine, or with both.” 

 Section 420: Cheating and dishonestly inducing delivery of 

property 

“Whoever cheats and thereby dishonestly induces the person deceived to deliver 

any property to any person, or to make, alter or destroy the whole or any part of 

a valuable security, or anything which is signed or sealed, and which is capable 

of being converted into a valuable security, shall be punished with 

imprisonment of either description for a term which may extend to seven years, 

and shall also be liable to fine.” 

Thus, section 420 deals with certain aggravated forms or specific classes of 

cheating. This section deals with the cases of cheating whereby the deceived 

person is dishonestly induced: 

(1) To deliver any property to any person; or 

(2) To make, alter or destroy 

a) The whole or any part of a valuable security, or 

b) Anything which is signed or sealed, and which is capable of being 

converted into a valuable security. 

The main point of difference between sections 415 and 420 is that where in 

pursuance of the deception, no property passes but inducement generated in the 

mind, the offence comes under section 415, but where in pursuance of the 

deception property is delivered, the offence is punishable under section 420 of IPC. 
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1.7.2 Offences Relating to Documents  

Making a false document is the foundation of forgery and according to section 

29 of the IPC, the word “document” denotes any matter expressed or described 

upon any substance by means of letters, figures, or marks, or by more than one 

of those means, intended to be used, or which may be used, as evidence of that 

matter.  

It is immaterial by what means or upon what substance the letters, figures or 

marks are formed, or whether the evidence is intended for, or may be used in, a 

Court of Justice, or not. Such as, A writing expressing the terms of a contract, 

which may be used as evidence of the contract, is a document. A cheque upon a 

banker is a document. A power of attorney is a document. A map or plan which 

is intended to be used or which may be used as evidence is a document. A 

writing containing directions or instructions is a document. Hence, whatever is 

expressed by means of letters, figures or marks as explained by mercantile or 

other usage, shall be deemed to be expressed by such letters, figures or marks 

within the meaning of this section, although the same may not be actually 

expressed. Such as, A writes his name on the back of a bill of exchange payable 

to his order. The meaning of the endorsement, as explained by mercantile 

usage, is that the bill is to be paid to the holder. The endorsement is a 

document, and must be construed in the same manner as if the words “pay to 

the holder” or words to that effect had been written over the signature. 

Chapter XVIII of IPC, sections 463 to 477-A, dealing with offences against 

documents and to property marks, but following are the main offences against 

documents: 

 Forgery: Sections 463 and 465 

 Forgery of Valuable Security: Section 467 

 Forgery for purpose of Cheating: Section 468 

 Using as genuine a forged Document or electronic record: Section 471 
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1.7.2.1 Forgery: Sections 463 and 465 

The offence of forgery is the making of a false document with the criminal 

intention to cause damage to any person. The making of false document by 

itself is not punishable under IPC, unless the document amounts to forgery. 

The forgery is defined under section 463 and punishable under section 465. 

Thus, these legal provisions runs as under: 

 Section 463: Forgery 

"Whoever makes any false documents or false electronic record or part of a 

document or electronic record, with intent to cause damage or injury, to the 

public or to any person, or to support any claim or title, or to cause any person 

to part with property, or to enter into any express or implied contract, or with 

intent to commit fraud or that fraud may be committed, commits forgery. 

 Section 465: Punishment for Forgery 

“Whoever commits forgery shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, or with 

both.” 

1.7.2.2 Forgery of Valuable Security: Section 467 

Section 467 provides punishment for forgery not only of a document purporting 

to be a valuable security, but also of any document which purports to give 

authority to any person to receive or deliver any money. According to section 30 

of IPC, the words “valuable security” denote a document which is, or purports 

to be, a document whereby any legal right is created, extended, transferred, 

restricted, extinguished or released, or where by any person acknowledges that 

he lies under legal liability, or has not a certain legal right. Such as, A writes 

his name on the back of a bill of exchange. As the effect of this endorsement is 

transfer the right to the bill to any person who may become the lawful holder of 

it, the endorsement is a “valuable security”. 
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One of the essential ingredients of an offence under section 467 is that there 

should be an offence of forgery, and that offence of forgery is committed only 

when there is the preparation of a false document within the meaning of that 

expression occurring in sections 463 and 465 of IPC. In this context, section 

467 runs as under: 

 Section 467: Forgery of valuable security, will, etc. 

“Whoever forges a document which purports to be a valuable security or a will, 

or an authority to adopt a son, or which purports to give authority to any 

person to make or transfer any valuable security, or to receive the principal, 

interest or dividends thereon, or to receive or deliver any money, movable 

property, or valuable security, or any document purporting to be an 

acquaintance or receipt acknowledging the payment of money, or an 

acquaintance or receipt for the delivery of any movable property or valuable 

security, shall be punished with imprisonment for life, or with imprisonment of 

either description for a term which may extend to ten years, and shall also be 

liable to fine.”  

Thus, to establish the offence under section 467, the prosecution has to 

necessarily prove that there was intention as is implied in the term ‘fraudulent’ 

or ‘dishonestly’ occurring in sections 463 and 464, IPC. The following are the 

main ingredients of the provision of section 467: 

The forged document: 

(i) Purports to be :  

 (a) a valuable security; or  

 (b) a will, or  

 (c) an authority to adopt a son; or 

(ii) Give authority to any person: 

 (a) To make or transfer any valuable security; or 
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 (b) To receive the principal, interest or dividends on a valuable   

     security; or 

 (c) To receive or deliver any money, movable property, or valuable   

     security; 

iii) Purports to be an acquaintance receipt: 

 (a) For acknowledging the payment of money; or 

 (b) For the delivery of any moveable property or valuable security. 

It is also important to note that the offence under section 467 is cognizable in 

the case security cases and non-cognizable for the rest and in all cases a 

warrant should issue. It is both non-bailable and non-compoundable and is 

triable by Magistrate of first class. 

1.7.2.3 Forgery for purpose of Cheating: Section 468 

Forgery, though a substantive offence, partakes of the nature of an attempt. It 

usually an act done in furtherance of some other criminal design. If it can be 

proved that the purpose of the offender in committing the forgery is to obtain 

property dishonestly or his guilty purpose comes within the definition of 

cheating, then he is punishable under section 468 of IPC for the offence of 

forgery for purpose of cheating. Section 468 runs as under:  

 Section 468: Forgery for purpose of cheating 

“Whoever commits forgery, intending that the document or electric record 

forged shall be used for the purpose of cheating, shall be punished with 

imprisonment of either description for a term which may extend to seven years, 

and shall also be liable to fine.” 

1.7.2.4 Using as genuine a Forged Document or Electronic Record:  

    Section 471  

Section 471 of IPC lays down that the sentence that can be imposed for the 

offence of using a forged document as genuine is the same as the sentence that 
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can be imposed for the offence of forgery. In this context, section 471 runs as 

under: 

 Section 471: Using as genuine a forged document or electronic 

record 

“Whoever fraudulently or dishonestly uses as genuine any document or 

electronic record which he knows or has reason to believe to be a forged 

document or electronic record, shall be punished in the same manner as if he 

had forged such document or electronic record.” 

Thus, the use of a forged document which is contemplated in sections 467, 468 and 

471 of IPC causes some wrongful gain or wrongful loss to the person. 
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1.8.0 Introduction 

1.8.1 Cognizable and Non- Cognizable Offence: Section 2 (c) and (l) 

1.8.2 Compliant: Section 2 (d) 

1.8.3 Bailable and Non Bailable Offence: Section 2(a) 

1.8.4  Summon and Warrant Case: Section 2 (w) and (x) 

1.8.5 Compoundable Offences: Section 320  

1.8.6 Reference and Suggested Books  

1.8.0 Introduction 

The law of criminal procedure is intended to provide a mechanism for the 

enforcement of criminal law. Without proper procedural law, the substantive 

criminal law which defines the offences and provides punishments for them, 

would be almost worthless, such as if ‘murderers’ or ‘thieves’ are not detected, 

prosecuted and punished, then what is the use of meticulously defining the 

offences of ‘murder’ and ‘theft’. Hence the law of criminal procedure is meant to 

be complementary to criminal law and has been designed to look after the 

process of its administration. In India, the law of criminal procedure is mainly 

contained in the Code of Criminal Procedure, 1973 (hereinafter read as Cr.PC) 

which has come into force from April 1, 1974. It is important to note that 

though the Cr.PC has been passed by the Parliament and Cr.PC provides for a 

uniform criminal procedure applicable throughout the India, but the subject of 

criminal procedure has been included in the Concurrent List in the 7th 

Schedule appended to the Constitution of India, so State Legislature may in 
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accordance the provisions of the Constitution modify the provisions of this 

Code. The modified provisions of the Code would then apply to that State. There 

are certain terms which have been defined in section 2 of Cr.PC and these 

terms shall have the meaning assigned to them in the section only if no 

different intention appears from the subject or the context. The certain 

definitions are explained as under: 

1.8.1 Cognizable and Non- Cognizable Offence: Section 2 (c) and (l) 

Offence implies an illegal act or a crime. In finer terms, offence entails any act, 

which is punishable in nature and against which a complaint is registered, with 

the appropriate authority, i.e., police or magistrate. The offence can be classified 

as a cognizable offence and non-cognizable offence also, wherein the cognizable 

offence means the one in which the police can arrest the accused without a 

warrant. Section 2(c) of defines the term ‘cognizable offence’ as under: 

“Cognizable offence" means an offence for which, and "cognizable case" means a 

case in which, a police officer may, in accordance with the First Schedule or 

under any other law for the time being in force, arrest without warrant.” 

On the other hand, the non-cognizable offence can be described as the offence 

in which the police cannot arrest any person without warrant and express 

permission of the court is also required for investigation. When it comes to 

crimes, one should know about the differences between cognizable and non-

cognizable offence, to understand the law in a better way. Section 2(l) of defines 

the term ‘non-cognizable offence’ as under: 

"Non-cognizable offence means an offence for which, and "non- cognizable case" 

means a case in which, a police officer has no authority to arrest without 

warrant.” 

Thus, the offence in which the police officer does not require any warrant to 

arrest the accused and has the authority to begin an investigation without any 

permission of the court is known as a cognizable offence. In such kind of 

offences, once the accused is arrested, he/she will be produced before the 
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Magistrate, in the stipulated time. As the crime is serious in nature, court’s 

approval is implicit, in cognizable offences. The first information report 

(commonly termed as FIR) is lodged only in case of cognizable crimes. 

Cognizable Offences are severe crimes viz., murder, rape, rioting, theft, dowry 

death, kidnapping, criminal breach of trust and like other types of heinous 

offences. While on the other hand, non-cognizable offences are the offences 

listed under the First Schedule of Cr.PC and are bailable in nature. When an 

offence is non-cognizable, the police has no right to arrest the accused without 

a warrant, as well as they are not entitled to start an investigation without prior 

approval of the court. It includes crimes like forgery, assault, cheating, 

defamation, public nuisance, hurt, mischief etc. In non-cognizable offence 

judicial process initiates by lodging a criminal complaint with the Magistrate, 

who then orders the concerned police station to investigate the crime 

accordingly, after which a charge sheet is filed with the court, which is followed 

by the trial. After the trial, the court will pass orders regarding the issue of a 

warrant to arrest the accused. 

1.8.2 Compliant: Section 2 (d) 

“Complaint” is defined under section 2 (d) of Cr.P.C. and it runs as under: 

“Complaint means any allegation made orally or in writing to a Magistrate, with 

a view to his taking action under this Code, that some person, whether known 

or unknown, has committed an offence, but does not include a police report”.  

Therefore, the complaint within the meaning of section 2 (d) Cr.P.C. should be 

any allegation made orally or in writing to a Magistrate and the same should be 

with a view to his taking action under the Code, and that the allegation should 

be that some person has committed an offence.  

Important note: The detailed study, in this context, is contained in Section C, 

Lesson No 14, under the title of “Complaint Cases”. 
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1.8.3 Bailable and Non Bailable Offence: Section 2(a) 

The offences committed by an accused mainly fall under two categories: 

(a) Bailable Offence 

(b) Non-Bailable Offence 

Section 2 (a) of Cr.PC defines the term ‘Bailable and Non Bailable Offence’ and it 

runs as under: 

“Bailable offence” means an offence which is shown as bailable in the First 

Schedule, or which is made bailable by any other law for the time being in 

force; and non-bailable offence means any other offence.” 

(a) Bailable Offence 

When any person accused for a bailable offence is arrested or detained without 

warrant by an officer in charge of a police station, or appears or is brought 

before a Court, and is prepared at any time while in the custody of such officer 

or at any stage of the proceeding before such Court to give bail, such person 

shall be released on bail. 

In case of a bailable offence bail is a matter of right. If such officer or Court, 

thinks it fit such person maybe released on a personal bond without sureties. 

In case of bailable offence, one has to only file the bail bonds and no application 

is required. 

(b) Non-Bailable offence 

In case a person is accused of a non-bailable offence it is a matter of discretion 

of the court to grant or refuse bail and application has to be made in court to 

grant bail. Chapter XXXIII ‘Provisions as to Bail and Bonds’ from sections 436 

to 450 of the Cr.PC deals with the various facets of bail. Thus, in case of non-

bailable offences, as per section 437 CrPC and section 439 CrPC, the grant or 

refusal of the bail is a matter of discretion of the court which means bail can be 

granted by the court. Only condition is that it cannot be demanded as a right by 

the accused. In this context, section 437 runs as under: 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  109

 Section 437: When bail may be taken in case of non-bailable 

offence 

(1)When a person accused of, or suspected of, the commission of any non-

bailable offence is arrested or detained without warrant by an officer in charge 

of a police station or appears or is brought before a Court other than the High 

Court or Court of Session, he may be released on bail, but- 

(i) such person shall not be so released if there appear reasonable grounds 

for believing that he has been guilty of an offence punishable with death or 

imprisonment for life. 

(ii) such person shall not be so released if such offence is a cognizable 

 offence and he had been previously convicted of an offence punishable 

with death or imprisonment for life or imprisonment for seven years or more or 

he had been previously convicted on two or more occasions of a cognizable 

offence punishable with imprisonment for three years or more but not less than 

seven years. 

Provided that the Court may direct that a person referred to in clause (i) or 

clause (ii) be released on bail if such person is under the age of sixteen years or 

is a woman or is sick or infirm:  

Provided further that the Court may also direct that a person referred to in 

clause (ii) be released on bail if it is satisfied that it is just and proper so to do 

for any other special reason:  

Provided also that the mere fact that an accused may be required for being 

identified by witnesses during investigation shall not be sufficient ground for 

refusing to grant bail if he is otherwise entitled to be released on bail and gives 

an undertaking that he shall comply with such directions as may be given by 

the Court: 

Provided also that no person shall, if the offence alleged to have been committed 

by him is punishable with death, imprisonment for life, or imprisonment for 
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seven years or more, be released on bail by the Court under this sub- section 

without giving an opportunity of hearing to the Public Prosecutor. 

(2) If it appears to such officer or Court at any stage of the investigation; inquiry 

or trial, as the case may be, that there are not reasonable grounds for believing 

that the accused has committed non bailable offence, but that there are 

sufficient grounds for further inquiry into his guilt, the accused shall, subject to 

the provision of section 446-A and pending such inquiry, be released on bail or, 

at the discretion of such officer or Court, on the execution by him of a bond 

without sureties for his appearance as hereinafter provided. 

(3) When a person accused or suspected of the commission of an offence 

punishable with imprisonment which may extend to seven years or more or of 

an offence under Chapter VI, Chapter XVI or Chapter XVII of the Indian Penal 

Code (45 of 1860) or abetment of, or conspiracy or attempt to commit, any such 

offence, is released on bail under sub-section (1), the Court shall impose the 

conditions,- 

(a) that such person shall attend in accordance with the conditions of the bond 

executed under this Chapter, 

(b) that such person shall not commit an offence similar to the offence of which 

he is accused, or suspected, of the commission of which he is suspected, and 

(c) that such person shall not directly or indirectly make any inducement, 

threat or promise to any person acquainted with the facts of the case so as to 

dissuade him from disclosing such facts to the Court or to any police officer or 

tamper with the evidence, and may also impose, in the interests of justice, such 

other conditions as it considers necessary. 

(4) An officer or a Court releasing any person on bail under sub-section (1) or 

sub-section (2), shall record in writing his or its reasons or special reasons for 

so doing. 
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(5) Any Court which has released a person on bail under sub-section (1) or sub-

section (2), may, if it considers it necessary so to do, direct that such person be 

arrested and commit him to custody. 

(6) If, in any case triable by a Magistrate, the trial of a person accused of any 

non-bailable offence is not concluded within a period of sixty days from the first 

date fixed for taking evidence in the case, such person shall, if he is if custody 

during the whole of the said period, be released on bail to the satisfaction of the 

Magistrate, unless for reasons to be recorded in writing, the Magistrate 

otherwise directs. 

(7) If, at any time after the conclusion of the trial of a person accused of a non-

bailable offence and before judgment is delivered, the Court is of opinion that 

there are reasonable grounds for believing that the accused is not guilty of any 

such offence, it shall release the accused if he is in custody, on the execution by 

him of a bond without sureties for his appearance to hear judgment delivered.”  

Thus, it is crystal clear from the section 437 of Cr.PC that bailable offences are 

regarded as less grave and less serious, while non- bailable offences are grave 

and serious offences viz., offence of murder. In bailable offences, bail is claimed 

as a matter of right, while in non-bailable offences, bail is a matter of discretion. 

1.8.4 Summon and Warrant Case: Section 2 (w) and (x) 

There are two categories in which the criminal cases can be classified according 

to the provisions laid down in the Cr.PC: 

(a) Summon Case 

(b) Warrant Case 

 Summon Case: Section 2(w) 

The definition of summon case is given in section 2(w) of Cr.PC and it runs as 

under: 

“Summons case means a case relating to an offence not being a warrant case”. 
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 Warrant Case: Section 2(x) 

The term warrant case has been defined under section 2 (x) of Cr.PC as under: 

“warrant case means a case relating to an offence punishable by death, 

imprisonment for life or imprisonment for a term exceeding two years”. 

It is important to mention here that a police report is defined in Cr.PC and 

according to the provisions of this Code ‘Police report means a report forwarded 

by a police officer to a Magistrate under section 173 of Cr.PC. When in any 

warrant case instituted on a police report the accused appears or is brought 

before a Magistrate at the commencement of trial. A Magistrate shall satisfy 

himself that he has complied with the provision of the code. 

 Procedure of trial of Warrant Case 

The Cr.PC lays down the procedure for a warrant case in following way: 

A. Cases must be instituted upon police report 

Section 238 of Cr.PC lays down the procedure of trial of warrant cases 

instituted upon police report and according to it procedure of trial is that copy 

of the police report and other documents to be provided to the accused on the 

institution of any warrant case when the accused appears or brought before a 

Magistrate at the commencement of the trial. 

 Discharge of accused on groundless charges 

According to section 239 of Cr.Pc, upon receiving the police report and other 

documents and providing of the accused the Magistrate shall consider each 

report. He shall be provided a reasonable opportunity of hearing to accused and 

prosecution (it is commonly called charge argument); the Magistrate shall 

examine the accused if necessary. If the Magistrate finds that the charge 

against the accused is groundless he shall discharge the accused under section 

239. He will also check the prima facie of the case.  
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 The framing of Charge 

Under section 240 of Cr.PC, if the Magistrate is of the opinion that there is a 

ground for presuming that the accused has committed an offence and is 

competent to try such offence which can adequately punish the accused in his 

opinion. Then the charge shall be framed against the accused in writing and 

trial will start. 

 Conviction of Plea of Guilty 

If the accused pleads guilty, the Magistrate shall record the plea and may in his 

discretion convict him under section 241. 

 Evidence for the Prosecution 

If the accused refuses to plead guilty and claims to be tried, the Magistrate shall 

fix a date for the examination of the witnesses under section 242. 

 Evidence for defence 

Under section 243 on completion of prosecution witnesses, defence witnesses 

produces by the accused, the expenses on compelling the attendance of the 

witnesses shall be borne by the accused. 

B. Cases instituted otherwise than upon police report 

The procedure of trial for summons cases is less brief in nature and it is 

explained as under: 

 There is no need of framing of formal charge in summons cases. 

 Accused can be convicted or acquitted. 

 Summons case cannot be reopened after completed once. 

 The complainant can withdraw his complaint in a summon case.  Its 

effect would be the acquittal of accused. 

 In summon cases summons are generally issued to the accused. 

 Accused is not required to be heard on the question of sentence in 

summon case. 
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 In summon cases there is no need for arguments generally before 

substance prosecution. 

 In summon case if the accused pleads guilty the Magistrate shall record 

the plea and may convict him on that basis under section 252. 

Thus, in summons case if the Magistrate does not convict the accused on his 

plea of guilty he shall proceed to hear the prosecution and take all evidence. He 

will also hear the accused and take all evidence produced by the accused under 

section 254(1). Similarly under section 257, on the satisfaction of the 

Magistrate he may permit the complainant to withdraw his complaint 

thereupon the accused shall be acquitted. In a summon case no provisions 

authorizing the Magistrate to permit the cross-examination of any prosecution 

witnesses to be deferred or recall of any witness for further examination. In 

summon case when summon has been issued to the complainant and he fails 

to appear on fix date the accused may acquit unless for some reasons he thinks 

to adjourn the hearing of the case to some other day under section 257. 

1.8.5 Compoundable Offences: Section 320  

The Code of Criminal Procedure, 1973 bifurcate the offences which are 

compoundable and which are non-compoundable. In other words, the criminal 

offences can also be classified into compoundable and non-compoundable 

offences. Compoundable offences are those offences where, the complainant i.e., 

one who has filed the case or the victim, enter into a compromise, and agrees to 

have the charges dropped against the accused. Application for compounding 

the offence shall be made before the same court before which the trial is 

proceeding. Once an offence has been compounded it shall have the same 

effect, as if, the accused has been acquitted of the charges. 

Likewise, there are some offences, which cannot be compounded. They can only 

be quashed. The reason for this is, because the nature of offence is so grave and 

criminal, that the accused cannot be allowed to go scot-free. Here, in these 

types of cases generally, it is the State i.e., police, who has filed the case, and 
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hence the question of complainant entering into compromise does not arise. All 

those offences, which are not mentioned in the list under section 320 of CrPC 

are non-compoundable offences viz., uttering words with deliberate intent to 

wound the religious feelings of any person causing hurt, criminal or house 

trespass, criminal breach of contract of service etc.  

 Compoundable with the Permission of Court 

There are some offences, which although are compoundable, but, they can be 

compounded only with the permission of the court. These offences should be 

compounded before trial begins. Where accused has already been convicted, 

and an appeal is pending, permission of the court is required for compounding 

of such offences. The reason for seeking permission of the court, is that these 

offences are grievous in nature, and are bad example in society viz., voluntarily 

causing hurt by dangerous weapons or means, causing grievous hurt by doing 

on act so rashly and negligently as to endanger human life or the personal 

safety of others, wrongfully confining a person for three days or more, assault 

or criminal force to woman with intent to outrage per modesty, dishonest 

misappropriation of property, cheating and dishonestly inducing delivery of 

property or the making, alteration or destruction of a valuable security, 

fraudulent execution of deed of transfer containing false statement of 

consideration etc. 
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An Overview 
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1.9.1 Arrest: Meaning and Purpose 

1.9.2 Decision to Arrest 

1.9.3 Who Can Arrest 

 1.9.3.1 Arrest by Police Officer 

 1.9.3.2 Arrest by Private Individual 

 1.9.3.3 Arrest by Magistrate  

1.9.4 Types of Arrest 

 1.9.4.1 Arrest with a Warrant 

 1.9.4.2 Arrest without a Warrant 

1.9.5 Procedure in relation to Arrest  

1.9.6 Powers in relation to Arrest  

 1.9.6.1 Power to use force 

 1.9.6.2 Power to search a place 

 1.9.6.3 Power of pursue 

 1.9.6.4 Power to obtain Assistance 

 1.9.6.5 Power to require subordinate officer to arrest 

 1.9.6.6 Power to re-arrest escape 

1.9.7 Procedure after Arrest 
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 1.9.7.2 Seizure of offensive weapons 

 1.9.7.3 Medical Examination of accused 

 1.9.7.4 Report of arrests to be sent to District Magistrate 

 1.9.7.5 Person arrested not to be discharged except on bond or bail 

1.9.8 Rights of Arrested Person 

 1.9.8.1 Right to be informed about the grounds of Arrest  

 1.9.8.2 Right to see the warrant  

 1.9.8.3 Meet the Legal Practitioner 

 1.9.8.4 Inform Family Member, Relative or Friend 

 1.9.8.5 Production before Magistrate 

 1.9.8.6 Medical Examination 

 1.9.8.7 Right to Remain Silent 

 1.9.8.8 Right to Free Legal Aid 

1.9.9 References and Suggested Books 

1.9.0 Introduction 

An arrest is a procedure in a criminal justice system and it is the act of 

apprehending a person and taking them into custody, usually because they 

have been suspected of committing or planning a crime. After the person is 

taken into custody, they can be questioned further or charged by the legal 

authority. Police and various other officers have powers of arrest and in some 

places, arrest by private person is also permitted. Arrests can be made in both 

criminal and civil cases, although in civil matters, arrest is a drastic measure 

which is not looked upon with favor by the courts. In India, the Code of 

Criminal Procedure, 1973 (hereinafter read as Cr.PC), Chapter V (sections 41 to 

60) talks about arrest of a person, but it is important to note the Cr.PC does not 

define arrest anywhere. 

118 
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1.9.1 Arrest: Meaning and Purpose 

The word "arrest" is Anglo-Norman in origin, derived from the French word 

‘arret’ meaning 'to stop or stay' and signifies a restraint of a person. 

Lexicologically, the meaning of the word arrest is given in various dictionaries 

depending upon the circumstances in which the word is used. In other words, 

Arrest means apprehension of a person by legal authority resulting in 

deprivation of his liberty. For instance, when a police officer apprehended a 

pick-pocket he is arresting the pick-pocket; but, when a dacoit apprehends a 

person with a view to extract ransom, the dacoit is not arresting that person 

but wrongfully confining him. Secondly, every compulsion is physical restraint 

is not arrest but when the restraint is total and deprivation of liberty is 

complete, that would amount to arrest. Arrest of a person might be necessary 

under the following circumstances: 

(1) For securing attendance of an accused at trail 

When a person is to be tried on the charge of some crime, his attendance at the 

time of trail becomes necessary. If his attendance is not likely to be ensured by 

issuing a notice or summons to him, probably his arrest and detention is the 

only effective method of securing his presence at the trail. 

(2) As a preventive or precautionary measure 

If there is imminent danger of the commission of a serious crime viz., cognizable 

offence, arrest of the person intending to commit such a crime may become 

necessary as a preventive measure. There may be other circumstances where it 

is necessary as a precautionary measure to arrest a habitual offender or an ex-

convict, or a person found under suspicious circumstances. 

(3) For obtaining correct name and address 

Where a person, on being asked by a police officer, refuses to give his name and 

address, then under certain circumstances, it would be proper on the part of 
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the police to arrest such a person with a view to ascertain his correct name and 

address. 

(4) For removing obstruction to police 

Whoever obstructs a police officer in the execution of his duty would be and 

should be liable to be arrested then and there by such a police officer. This is 

essential for the effective discharge of police duties. 

(5) For retaking a person escaped from custody 

A person who has escaped from lawful custody should be arrested forthwith by 

the police. 

1.9.2 Decision to Arrest 

There are the circumstances in which arrest of a person is essential or at least 

desirable. The determination as to the existence of such circumstances and the 

consequent decision to arrest should be made fairly having due regard to the 

liberty of the individual and the interests of the society. Ideally a judicial officer 

is best suited to decide such issues with a fair measure of reasonableness, 

impartiality and detachment. Therefore, basically it is for a Magistrate to make 

an arrest decision on the information generally obtained from the police or the 

complainant. If the Magistrate makes a decision to arrest he would issue a 

warrant of arrest. A warrant of arrest is a written order signed, sealed and 

issued by a Magistrate and addressed to a police officer or some other person 

specially named and commanding him to arrest the body of the (accused) 

person named in it. It would also be seen that there might be circumstances 

where prompt and immediate arrest is needed and there is no time to approach 

a Magistrate and obtain a warrant from him. For instance, in a case where a 

serious crime has been perpetrated by a dangerous person and there is every 

chance of the person absconding unless immediately arrested, it would be 

certainly unwise to insist on the arrest being made only after obtaining a 

warrant from a Magistrate. There may be occasions where preventive action 
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may be necessary in order to avert the danger of sudden outbreak of crime, and 

immediate arrest of the trouble-maker may be an important step in such 

preventive action. In those cases, often the arrest decision will have to be made 

by a person other than a Judicial Magistrate. In such cases it is the 

investigating agency which has discretion to effect arrests. In exercising its 

discretion it may sometimes arrest some individuals whereas there co-accused 

are not arrested and detained. In all cases where arrests are made by the 

investigating agency, however, the Code contemplates a judicial scrutiny soon 

after such arrest. According to section 57 of Cr.PC every person arrested 

without a warrant is required to be produced, before the Judicial Magistrate 

within 24 hours of his arrest. The police is reported to have been flouting this 

legal requirement quite often. In so many cases, the Indian judiciary ruled that 

whenever a complaint is received by a Magistrate that a person has been 

arrested within his jurisdiction but has not been produced before him within 24 

hours or a complaint is made to him that a person is being detained within his 

jurisdiction beyond 24 hours of his arrest he can and should call upon the 

police officer concerned to State, whether the allegations are true, and if so, on 

what and under whose custody he is being so held. 

1.9.3 Who Can Arrest 

Arrest can be made by police officer, Magistrate or any private person etc., only 

in accordance with the legal provisions mentioned in Cr.PC. Section 45 of the 

Cr.PC. exempts the members of Armed forces from being arrested for anything 

done by them in discharge of their official duties except after obtaining the 

consent of the concerned Government. 

1.9.3.1 Arrest by Police Officer 

According to the Cr.PC, a police officer may arrest a person with or without 

warrant in the following conditions. In other words, a police officer may arrest a 

person: 

 without a warrant under sections 41 and 151 of the Cr.PC  
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 with a warrant under sections 72 to 74 of Cr.PC  

 under the written order of an officer in charge under sections 55 and 157  

 under the orders of Magistrate under section 44 and in non cognizable 

offence under section 42 Cr.PC  

 A superior Police officer may arrest under section 36 Cr.PC  

 An Officer-in-Charge of a Police Station may arrest under section 42  and 

157 Cr.PC 

1.9.3.2 Arrest by Private Individual 

According to section 43 of Cr.PC any private individual may arrest a person 

without warrant only when the person is a proclaimed offender under section 

82 Cr.PC and the person commits a non-bailable offence and cognizable 

offences in his presence. Similarly, any private individual may also arrest a 

person with warrant under sections 72 and 73, under order of a police officer 

under section 37 and under order of a Magistrate under sections 37, 44 and 60 

(1) of Cr. PC.  

1.9.3.3 Arrest by Magistrate  

According to section 44 of Cr.PC, any Magistrate, whether Executive or Judicial, 

may arrest a person when any offence is committed in his presence then he 

may himself arrest or order any person to arrest the offender and thereafter, 

subject to the provisions herein contained as to bail, may commit the offender 

to custody. A military officer may arrest under sections 130 and 131 of the 

Cr.PC. 

1.9.4 Types of Arrest 

If the officer denies the arrest, the Magistrate can make an inquiry and pass 

appropriate orders. Further detention shall be illegal unless permitted by a 

competent Judicial Magistrate. Thus it would be seen that the Code 

contemplates two types of arrests:  

(a) arrest made in pursuance of a warrant issued by a magistrate; and  
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(b) arrest made without such a warrant but made in accordance with some legal 

provision permitting such an arrest. 

1.9.4.1 Arrest with a Warrant 

There is distinction between cognizable and non-cognizable offences. Where a 

person has been concerned in non-cognizable offences, he cannot, except in a 

few cases to be considered later, be arrested without a warrant. The Cr.PC 

however does not expressly empower a Magistrate to issue a warrant of arrest 

before taking cognizance of any such offence; much less does it mention the 

circumstances in which such a warrant can be issued. In the absence of any 

restrictive provision, it may perhaps be theoretically possible for a Magistrate to 

issue a warrant of arrest in case of a cognizable or non-cognizable offence even 

before taking cognizance of the offence; in practice a warrant for arrest is hardly 

ever issued prior to taking cognizance of the offence. A warrant for arrest may 

be issued by a Magistrate after taking cognizance of any offence, whether it is 

‘cognizable’ of ‘non-cognizable’. Here the distinction between a ‘Summons Case’ 

and a ‘Warrant Case’ is also very relevant. If the case in which the cognizance 

has been taken is a summons case, a summons shall be issued to the accused 

person in the first instance for his attendance in court; and if the case is a 

warrant case, a warrant for the arrest of the accused may normally be issued 

for causing the accused to be brought before the court. The Cr.PC however gives 

discretion to the Magistrate to depart from his general rule if the circumstance 

so demand in a particular case. For instance, if, at any time, the Magistrate has 

reason to believe that the accused has absconded or would not obey the 

summons, he may issue a warrant for his arrest. 

However, the Magistrate has hardly any occasion to issue a warrant of arrest if 

he has taken cognizance of a cognizable offence on a police report, because, the 

police report is submitted to the Magistrate after the police has completed the 

investigation into the offence; and during the investigation the police has power 

to arrest without warrant a person involved in the commission of a cognizable 
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offence. Further the police is under a legal duty to apprehended every person 

whom it is legally authorized to apprehend. These provisions lead to the arrest 

and production of the accused before the court during investigation and 

therefore there would be no occasion in practice of issuing a warrant after 

taking cognizance of a cognizable offence on a police report. 

Cognizance of any offence under section 190 of Cr.PC can be taken by a 

Magistrate not only upon a police report but also:  

(i) upon receiving a complaint, or  

(ii) upon information received from any person other than a police officer, or  

(iii) upon the knowledge of the Magistrate himself  

In such cases or where the cognizance has been taken on a police report in 

respect of a non-cognizable offence, the Magistrate may issue a warrant for 

arrest in accordance with the above-mentioned rules. The detailed provisions 

have been made in sections 70 to 73 of the Cr.PC in respect of form and 

contents of a warrant for arrest. From 2 in the Second Schedule indicates the 

form in which such a warrant may be issued. Provisions have also been made 

in sections 74 to 81 in respect of the mode of the execution of a warrant for 

arrest. Sections 37 and 38 of Cr.PC deal with the duty and power of a private 

citizen to assist in the execution of a warrant for arrest. 

1.9.4.2 Arrest without a Warrant 

Powers to arrest without warrant are mainly and widely conferred on the police; 

but in some circumstances these are conferred on others also. There are some 

cases where a police officer may arrest a person without warrant are specified 

in Schedule I of the Cr.PC. Section 41 enumerates nine categories  of offences 

and cases relating thereto where a police officer may arrest any person without 

an order from a Magistrate and without a warrant.  
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(A) A police officer may arrest without a warrant 

According to section 41 of the Cr.PC, any police officer may without the order 

from the Magistrate and without a warrant, arrest any person in following 

situations: 

(1) any person actually concerned or reasonably suspected to be concerned in a 

cognizable offence; 

(2) any person who, in the presence of such and officer, has committed or has 

been accused of committing a non-cognizable offence and refuses to give his 

true name or residence. In such a case the arrest is to be made for the 

purpose of ascertaining the name or residence and after such ascertainment 

the arrested person is to be released on his executing a bond (with or 

without sureties) to appear before a Magistrate if so required. If such 

ascertainment or execution of bond could not be had within 24 hours from 

the time of arrest, the arrested person shall be forwarded to the nearest 

Magistrate having jurisdiction; 

(3) any person concerned or reasonably suspected to be concerned in any act 

committed at a place outside India which if committed in India would be 

punishable as an offence for which he would be liable to be apprehended or 

detained in custody in India; 

(4) any person for whose arrest any requisition is received from another police 

officer competent to arrest that person without a warrant; 

(5) any person reasonable suspected of being a deserter from any of the Armed 

Forces of the Union; 

(6) any person found in possession of any implement of house-breaking without 

any lawful excuse; 

(7) any person found in possession of property reasonably suspected to stolen, 

and who may be reasonable suspected of having committed an offence with 

reference to such property; 
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(8) any person obstructing a police officer in the discharge of his duties; 

(9) any person who has escaped from lawful custody; 

(10) any released convict committing a breach of any rule made under section 

 356(5); 

(11) any person designing to commit a cognizable offence which cannot be 

prevented (except) by the arrest of such a person; 

(B)  Arrest as a Preventive Measure 

In addition, under section 41 (2) of Cr.PC a police officer in charge of a police 

station may, as a preventive measure, arrest without warrant any person 

belonging to one or more of the categories of persons specified in section 109 or 

section 110 of Cr.PC. i.e., persons taking precautions to conceal their presence 

with a view to committing a cognizable offence; habitual robbers, house-

breakers, thieves, etc., and persons habitually indulging in the commission of 

certain social and economic offences. 

Thus, an unusual situation created by the unlawful arrest of a Magistrate by 

the police has made the Supreme Court issue the following guidelines to be 

followed by the State Governments and the High Courts while effecting the 

arrest of a subordinate judicial officer: 

(a) If a judicial officer is to be arrested for some offence, it should be done under 

intimation to the District Judge or the High Court as the case may be. 

(b) If the facts and circumstances necessitate the immediate arrest of a judicial 

officer of the subordinate judiciary, a technical or formal arrest may be 

effected. 

(c) The fact of such arrest should be immediately communicated to the District 

and Sessions Judge of the concerned District and the Chief Justice of the 

High Court. 
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(d) The judicial officer so arrested shall not be taken to a police station, without 

the prior order or directions of the District and Sessions Judge of the 

concerned district, if available. 

(e) Immediate facilities shall be provided to the judicial officer, for 

communication with his family members, legal advisers and judicial officers, 

including the District and Sessions Judge. 

(f) No statement of a judicial officer who is under arrest be recorded nor any 

panchnama be drawn up nor any medical test be conducted except in the 

presence of the legal adviser of the judicial officer concerned or another 

judicial officer of equal or higher rank, if available. 

(g) There should be no handcuffing of a judicial officer. If however, violent 

resistance to arrest in offered or there is imminent need to effect physical 

arrest in order to avert danger to life and limb the person resisting arrest 

may be overpowered and handcuffed. In such case, immediate report shall 

be made in the District and Sessions Judge concerned and also to the Chief 

Justice of the High Court. 

The Court has added that these are not exhaustive and that if the arrest and 

handcuffing are found to be unjustified the police officer would be guilty of 

misconduct and personally liable for compensation or damages as may be 

summarily be the High Court. 

(C)  Any private person may arrest without a warrant 

According to section 43 of Cr.PC, any private person without a warrant, arrest 

any person in following situations: 

(1) any person committing a non-bailable and cognizable offence in his 

presence; or 

(2) any proclaimed offender under section 82 Cr.PC. 

Such a private person arresting another shall, without delay, make over the 

arrested person to a police officer or if necessary take the arrested person in 
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custody to the nearest police station. The police officer may then re-arrest the 

person so handed over to him, if any of the above-mentioned provisions for 

arrest without a warrant by a police officer is applicable; and if no such 

provision is applicable, he shall at once release that person. 

(D) Any Magistrate may arrest without a warrant 

According to section 44 of Cr.PC any Magistrate without a warrant, arrest any 

person in following situations: 

(1) any person committing any offence within the local jurisdiction of and in the 

presence of such Magistrate; or 

(2) any person within his local jurisdiction for whose arrest he is competent to 

issue a warrant. 

Despite the above rules contained in (A), (B), (C) and (D), a member of the 

Armed Forces shall not be arrested for anything done or purported to be done 

by him in the discharge of his official duties excepts after obtaining the consent 

of the Government controlling the concerned Armed Force. 

1.9.5 Procedure in relation to Arrest  

Whether the arrest to be made is with a warrant or without a warrant, it is 

necessary that in making such an arrest the police officer or other person 

making the same actually touches or confines the body of the person to be 

arrested unless there be a submission to custody by word or action. An oral 

declaration of arrest without actual contact or submission to custody will not 

amount to arrest. The importance of the precise arrest-procedure becomes 

obvious while determining the questions as to whether at a particular time a 

person was under arrest or not. The mode of arrest has been prescribed in 

section 46 of Cr.PC and it runs as under: 

 Section 46: Arrest how made 
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“(1) In making an arrest the police officer or other person making the same shall 

actually touch or confine the body of the person to be arrested, unless there be 

a submission to the custody by word or action. 

Provided that where a woman is to be arrested, unless the circumstances 

indicate to the contrary, her submission to custody on an oral intimation of 

arrest shall be presumed and unless, the circumstances otherwise require or 

unless the police officer is a female, the police officer shall not touch the person 

of the woman for making her arrest. 

(2) If such person forcibly resists the endeavour to arrest him, or attempts to 

evade the arrest, such police officer or other person may use all means 

necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who is 

not accused of an offence punishable with death or with imprisonment for life. 

(4) Save in exceptional circumstances, no woman shall be arrested after sunset 

and before sunrise, and where such exceptional circumstances exist, the 

woman police officer shall, by making a written report, obtain the prior 

permission of the Judicial Magistrate of the first class within whose local 

jurisdiction the offence is committed or the arrest is to be made.” 

1.9.6 Powers in relation to Arrest  

The following powers have been given by the Cr.PC for effecting of an arrest: 

1.9.6.1 Power to use force 

According to section 41 (1) of Cr.PC the making an arrest may use all means 

necessary to make the arrest if the person to be arrested resist the endeavour to 

arrest him or attempts to evade the arrest. However the power to use necessary 

force for making an arrest shall not extent to causing the death of a person who 

is not accused of an offence punishable with death or with imprisonment for 

life. It may also be noted that the person arrested is not to be subjected to more 

restraint than is necessary to prevent his escape.  
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Time and again the Supreme Court has been emphasizing the need for 

exercising caution in subjecting the arrested person to handcuffing. Since the 

police has been allegedly handcuffing arrested person indiscriminately in spite 

of the courts warnings, the Supreme Court has ordered thus: 

“In all the cases where a person arrested by police is produced before the 

Magistrate and remand—judicial or non judicial—is given by the Magistrate the 

person concerned shall not be handcuffed unless special orders in this respect 

are obtained from the Magistrate at the time of the grant of the remand.” 

Hence, when the police arrest a person in execution of a warrant of arrest 

obtained from a Magistrate the person so arrested shall not be handcuffed 

unless the police has also obtained order from the Magistrate for the 

handcuffing of the person to be so arrested. Where a person is arrested by the 

police without warrant the police officer concerned may if he is satisfied, on the 

basis of the guidelines given by Supreme Court, that it is necessary to handcuff 

such a person, he may do till the time he is taken to the police station and 

thereafter his production before the Magistrate. Further use of fetters thereafter 

can only be under the orders of the Magistrate. 

1.9.6.2 Power to search a place 

According to section 47 of Cr.PC, an occupier of a house is under a legal duty to 

afford to the police, and to any person acting under a warrant of arrest, all the 

facilities to search the house for the purpose of making arrests. If such facilities 

are denied or obstructions are put in the search, the police officer or other 

person executing a warrant, shall have power to use force for getting entry into the 

house for search and also for the purpose of liberating himself in case he is 

detained in the house. These powers are subject to reasonable restrictions if the 

part of the house to be searched in occupation of any pardanashin woman. 
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1.9.6.3 Power of pursue 

Under section 48 of Cr.PC, a police officer may, for the purpose of arresting 

without warrant any person whom he is authorized arrest, pursue such a 

person into any place in India. In case the arrest is to be made under a warrant, 

section 77 of Cr.PC makes it clear that the warrant may be executed at any 

place in India. However, when a warrant of arrest is to be executed outside the 

local jurisdiction of the court issuing it, a special procedure as prescribed in 

section 78 to 81, will have to be followed. 

1.9.6.4 Power to obtain Assistance 

A police officer can reasonably ask any person to assist him in the taking of a 

preventing the escape of any other person whom he (the officer) is authorized to 

arrest. The person asked to assist is under a legal obligation to give assistance 

and any intentional failure on his part is punishable under section 187 of the 

Indian Penal Code, 1860. 

1.9.6.5 Power to require subordinate officer to arrest 

Any officer in charge of a police station, or any police officer making an 

investigation under Chapter XII of the Cr.PC can require any subordinate officer 

to arrest without a warrant (other than in his presence) any person who may 

lawfully be arrested without a warrant, and shall deliver to the officer so require 

an order in writing, specifying the person to be arrested and the offence or other 

cause for which the arrest is to be made. 

1.9.6.6 Power to re-arrest escape 

According to section 60 of Cr.PC, if a person in lawful custody escapes or is 

rescued, the person from whose custody be escaped or was rescued may 

immediately pursue and arrest him in any place in India. The person making 

such a re-arrest shall have the same powers and duties as mentioned above in 

respect of using force for arrest, and of search of place etc. 
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It is very important to note that under section 46 (4) there is a general rule that 

females are not be arrested without the presence of a lady constable and no 

female be arrested after sun-set but there are exceptions in some cases, where 

crime is very serious and arrest is important then the arrest can be made with 

special orders and it depends on facts and circumstances of each case. In this 

context, separate lock ups to be provided for them 

1.9.7 Procedure after Arrest 

There are certain statutory provisions in the Cr.PC regarding the procedure 

adopted after the arrest such as: 

1.9.7.1 Search for arrested person 

According to section 51 of Cr.PC whenever a person who is arrested cannot 

legally be admitted to bail, or is unable to furnish bail, the police officer making 

the arrest (or to whom the arrested person is made over after arrest by a private 

person) may search such a person, and place in safe custody all articles, other 

than necessary wearing apparel, found upon him. A receipt showing the articles 

so seized shall be given to such a person. The police’s failure to take out a 

recovery memo, an irregularity, was however held not vitiating the trail. Where 

the arrested person is a woman the search shall be made by another woman 

with strict regard to decency. 

1.9.7.2 Seizure of offensive weapons 

According to section 52 of Cr.PC, the police officer or other person making an 

arrest may take from the person arrested any offensive weapons which he has 

about his person, and shall deliver all weapons so taken to the court or officer 

before which or whom the arrested person is to be produced. 

1.9.7.3 Medical Examination of accused 

According to section 53 of Cr.PC, if the offence with which the arrested person 

is charged is of such a nature and is alleged to have been committed under 

such circumstances that the evidence as to the commission of the offence 
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would be afforded by the medical examination of such an arrested person, then, 

at the instance of a police officer not below the rank of a sub-inspector, such 

examination could be made by a registered medical practitioner in order to 

ascertain the facts that might afford such evidence. For the purposes of such 

medical examination such force as is reasonably necessary could also be used. 

If the person to be so examined is a woman the examination shall be made by, 

or under the supervision of, a registered lady medical practitioner. Such 

medical examination has been held to be not violation of Article 20(3) of the 

Indian Constitution as it would not amount to compelling the arrested person 

“to be witness” against himself. The examination is not restrictively confined to 

what is visible on the body itself; it may include testing of blood, sputum, 

semen, urine etc., depending upon the nature of the case. If the process of 

examination is reasonable, then the discomfort, pain or hurt caused to the 

examinee in such examination is justified by the section. 

Though the examination is to be done at the instance of a police officer not 

below the rank of sub-inspector, that does not mean that other superior police 

officers or the court concerned are debarred from exercising the power under 

section 53 if such examination becomes necessary for doing justice in a 

criminal case. Even if an accused person is released on bail he is still a person 

arrested on a charge of committing an offence as contemplated by section 53; 

moreover such a person while released on bail is nationally in the custody of 

the court (through the surety) and therefore his medical examination can be 

carried out in terms of section 53 of the Cr.PC. 

1.9.7.4 Report of arrests to be sent to District Magistrate 

According to section 58 of Cr.PC, every officer in charge of a police station is 

required to report to the District Magistrate the cases of all persons arrested 

without warrant, within the limits of his station. 
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1.9.7.5 Person arrested not to be discharged except on bond or bail 

According to section 59 of Cr.PC, a person who has been arrested by a police 

officer shall not be discharged except on his own bond or on bail or under the 

special order of a Magistrate. 

1.9.8 Rights of Arrested Person 

The Cr.PC gives wide powers to the police for arresting a person. Such powers 

without appropriate safeguards for the arrested person will be harmful for the 

society. To ensure that this power is not used arbitrarily, several restraints have 

been put on it, which, indirectly, can be seen as recognition of the rights of a 

person being arrested.  Thus, to meet the needs of “fair trial”, several provisions 

are given in Cr.PC that gives specific rights to an arrested person, such as: 

1.9.8.1 Right to be informed about the grounds of Arrest  

Right to be informed of the grounds of arrest is provided by section 50 of Cr.PC 

and Article 22 of Indian Constitution and it is a fundamental right to be 

informed. It is the duty of the police officer to inform the arrest person whether 

the offense is bailable or non-bailable.  

1.9.8.2 Right to see the warrant  

In non-cognizable cases, arrests are made with a warrant and the person going 

to be arrested has a right to see the warrant under section 75 of Cr.PC and 

warrant of arrest should fulfill certain requirements such as it should be in 

writing such as signed by the presiding officer, should have the seal of the 

court, Name and address of the accused and offense under which arrest is 

made. If any of these is missing, the warrant is illegal. The police officer must 

be wearing a clear, visible and clear identification of his name which facilitates 

easy identification. A memo of arrest must be prepared at the time of arrest (i) 

attested by least one witness, it can be a family member or member of the 

locality where an arrest is made (ii) countersigned by arrested person. 
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1.9.8.3 Meet the Legal Practitioner  

Right of arrested person to meet an advocate of his choice during interrogation 

is recognized under sections 41D and 303 of the Cr.PC.  

1.9.8.4 Inform Family Member, Relative or Friend 

An arrested person has a right to inform a family member, relative or friend 

about his arrest under section 50 of Cr.PC. 

1.9.8.5 Production before Magistrate 

According to section 57 of Cr.PC, an arrested person have right not to be 

detained for more than 24 hours, without being presented before a Magistrate, 

it is to prevent unlawful and illegal arrests. This right is a fundamental right 

under Article 22 of the Indian Constitution. This is a healthy provision that 

allows Magistrates to keep a check on the police investigation. If a police officer 

fails to produce an arrested person before a Magistrate within 24 hours, he 

shall be held guilty of wrongful detention. 

1.9.8.6 Medical Examination 

According to sections 54 and 54A of Cr.PC, an arrested person has the right to 

be medically examined. 

1.9.8.7 Right to Remain Silent 

An arrested person has a right to remain silent under Article 20(3) of Indian 

Constitution so that police cannot extract self incriminating statement from a 

person without a will or without his consent. 

1.9.8.8 Right to Free Legal Aid 

The State is under Constitutional mandate to provide free legal aid to an 

indigent accused person and this Constitutional obligation arises not only when 

the trial is commenced but also when the person is first produced before a 

Magistrate and also when he is remanded from time to time. The Indian 
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Judiciary also held in so many cases that it is the duty on all courts and 

Magistrates to inform the indigent person about his right to get free legal aid. 
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FIRST INFORMATION REPORT (FIR) 

An Overview 

1.10.0  Introduction 

1.10.1  Meaning of First Information Report (FIR) 

1.10.2  FIR in respect of Cognizable Offences 

1.10.3  FIR: Where to be made  

1.10.4  FIR: By whom to be made 
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1.10.0 Introduction 

The information as recorded under section 154 the Code of Criminal Procedure, 

1973 (hereinafter read as Cr.PC) is usually known and referred to as the ‘First 

Information Report’ or simply as FIR, which is the abbreviated form of ‘First 

Information Report’. As will be seen later, the evidentiary value of FIR is far 

greater than that of any other statement recorded by the police during the 

course of the investigation. FIR and investigation plays an important part in 

administration of criminal justice. It is the first information report which begins 

in investigation, and it is the investigation which collects evidence for trail that 

determines that a prima facie case exist against the accused or not. Sections 

154 to 173 of the Cr.PC contained the various provisions for first information 

report and investigation. 
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1.10.1 Meaning of First Information Report (FIR) 

Section 154 of Cr.PC, used the word report. The word ‘first information report’ 

have a legal import. It may be possible that there may be more than one report 

about the one and the same incident. In such cases, the first report would be a 

report under this section. The first information report is the earliest report 

made to the police officer with a view to his taking action in the matter. 

1.10.2 FIR in respect of Cognizable Offences 

Any person aware of the commission of any cognizable offence may give 

information to the police and may, thereby set the criminal law in motion. Such 

information is to be given to the officer-in-charge of the police station having 

jurisdiction to investigate the offence. The information so received shall be 

recorded in such a form and manner as is provided in section 154. That section 

is intended to ensure the making of an accurate record of the information given 

to the police. Section  

154 runs as under: 

 Section 154: Information in cognizable cases 

“(1) Every information relating to the commission of a cognizable offence, if 

given orally to an officer in charge of a police station, shall be reduced to writing 

by him or under his direction, and be read over to the informant; and every 

such information, whether given in writing or reduced to writing as aforesaid, 

shall be signed by the person giving it, and the substance thereof shall be 

entered in a book to be kept by such officer in such form as the State 

Government may prescribe in this behalf. 

Provided that if the information is given by the woman against whom an offence 

under section 326A, section 326B, section 354, section 354A, section 354B, 

section 354C, section 354D, section 376, section 376A, section 376AB, section 

376B, section 376C, section 376D, section 376DA, section 376DB, section 

376E or section 509 of the Indian Penal Code is alleged to have been committed 
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or attempted, then such information shall be recorded, by a woman police 

officer or any woman officer; 

Provided further that— 

(a) in the event that the person against whom an offence under section 354, 

section 354A, section 354B, section 354C, section 354D, section 376, section 

376A, section 376AB, section 376B, section 376C, section 376D, section 376DA, 

section 376DB, section 376E or section 509 of the Indian Penal Code is alleged 

to have been committed or attempted, is temporarily or permanently mentally 

or physically disabled, then such information shall be recorded by a police 

officer, at the residence of the person seeking to report such offence or at a 

convenient place of such person’s choice, in the presence of an interpreter or a 

special educator, as the case may be; 

 (b) the recording of such information shall be videographed; 

 (c) the police officer shall get the statement of the person recorded by  

  a Judicial Magistrate under clause (a) of sub-section (5A) of   

  section 164 as soon as possible. 

(2) A copy of the information as recorded under Sub-Section (1) shall be 

given forthwith, free of cost, to the informant. 

(3) Any person, aggrieved by a refusal on the part of an officer in charge of a 

police station to record the information referred to in Sub-Section (1) may send 

the substance of such information, in writing and by post, to the 

Superintendent of Police concerned who, if satisfied that such information 

discloses the commission of a cognizable offence, shall either investigate the 

case himself or direct an investigation to be made by any police officer 

subordinate to him, in the manner provided by this Code, and such officer shall 

have all the powers of an officer in charge of the police station in relation to that 

offence.” 
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Thus, according to section 154 of the Cr.PC, following are the main component 

of FIR: 

(1) If the information is given orally to the officer-in-charge of the police station, 

it shall be reduced to writing by the officer himself or under his direction. 

(2) If the information is given in writing, or if reduced to writing as aforesaid, 

the writing shall be signed by the informant. 

(3) The information is taken down in writing shall be read over to the informant. 

(4) The substance of the information shall then be entered, by the police officer, 

in a book to be kept by such an officer in the form prescribed by the State 

Government. 

(5) A copy of the information as recorded above shall be given forthwith, free of 

cost, to the informant. 

(6) If the officer-in-charge of the police station refuses to record the information, 

any person aggrieved by such refusal may send, in writing and by post, the 

substance of such information to the Superintendent of Police concerned. If 

the Superintendent is satisfied that such information discloses the 

commission of a cognizable offence, he shall either investigate the case 

himself or direct an investigation to be made by any police officer 

subordinate to him. Such an officer shall have all the powers of an officer-in-

charge of the police station in relation to that offence. 

 Telephonic Message 

A telephonic message recorded in police diary from an unknown person 

received by a police officer or a person in the police station that one unknown 

person was murdered is only a cryptic and anonymous message and does not 

clearly specify the cognizable offence. Although it being the information first in 

time, but it could not be construed as FIR. 
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 Signature on FIR 

Informant’s signature is required. But it is only a procedural not mandatory 

provision. It will not affect the value of FIR. 

 Information may be oral or in writing 

Information may be given orally or writing. If it is given orally to the officer in 

charge of the police station, it shall be reduced to writing. In both the cases, it 

has to be signed by the person making the report. In case of an oral report, the 

police officer has to read it to the informant. 

 Shall be signed 

The maker of the report should sign after making the report. The fact that the 

report was made is relevant, but it cannot be said with confidence as to who 

made it. It has been held that the failure to sign is only a technical formality 

and if the information is known, the report is admissible. The absence of 

signature on FIR of the informant is not necessarily fatal to the case not to the 

admissibility. 

1.10.3 FIR: Where to be made  

A report of cognizable offence or cognizable case can be made at the police 

station within the local limits of which the offence takes place or at any other police 

station. It is to be borne in mind that a report under section 154 is to be made only 

at the police station and not at a beat house or at out-post police station. Reports 

made at out posts are not first information under section 154. 

1.10.4 FIR: By whom to be made 

It is not necessary that FIR should be lodged by the victim, it may come from 

any quarter. FIR need not contain the details of events but only basic features 

to set the law into motion. It is important to note that the in several judgments, 

the Indian judiciary expressed that a Magistrate while directing investigation of 

an offence has no power to direct the police to record FIR. It is the function of 

the Police officer to register FIR. 
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1.10.5 FIR: To whom to be made 

When a report of a cognizable case is made at a police station, it has to be made 

to the officer in charge of the police station. According to section 2 (o) of Cr.PC, 

“Officer-incharge of the police station includes, when the officer in charge of the 

police station is absent from the station-house or unable from illness or other 

cause to perform his duties, the police officer present at the station-house who 

is next in rank to such officer and is above the rank of constable or, when, the 

State Government so directs, any other police officer so present.”  

It is also relevant to note that First information report may be made to a 

superior officer, because section 154 does not create any bar to the making of a 

report to a superior officer. 

1.10.6 Evidentiary value of FIR 

Though the FIR is not substantive evidence, but it can be used to corroborate 

the information under section 157 of the Indian Evidence Act, 1872 or to 

contradict him under section 145 of that Act, if the information is called as 

witness at the time of trail. Obviously, the FIR cannot be used for the purposes 

of corroborating or contradicting any witness other than the one lodging the 

FIR. The FIR can have better corroborative value if it is recorded before there is 

time and opportunity to embellish or before the informant’s memory fails. Undue or 

unreasonable delay in lodging the FIR therefore, inevitably gives rise to suspicion 

which puts the court on guard to look for the possible motive and the explanation and 

consider its effect on the trustworthiness or otherwise of the prosecution version. The 

fact that the FIR does not contains the names of the accused or of the eye-witness, is 

normally an important circumstance, but the omission loses its significance if the FIR 

is from a person other than an eye witness. 

If the FIR is given to the police by the accused himself, it cannot possibly be 

used either for corroboration or contradiction because the accused cannot be a 

prosecution witness, and he would very rarely offer himself to be a defence 

witness under section 315 of the Cr.PC.  
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Moreover, if the FIR is of a confessional nature it cannot be proved against the 

accused-informant, because according to section 25 of the Indian Evidence Act, 

1872 no confession made to a police officer can be proved as against a person 

accused of any offence. But it might become relevant under section 8 of the 

Evidence Act as his conduct. If the FIR given by the accused person is non-

confessional, it may be admissible in evidence against the accused as an 

admission under section 21 of the Evidence Act or again, as showing his 

conduct under section 8 of the Evidence Act, 1872. 

Though, generally speaking the contents of FIR can be used only to contradict 

or corroborate the maker thereof, there may be cases where the contents 

become relevant and can be put to some other use also.  
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1.11.0 Introduction 

Investigation begins with the ‘first information report’ (hereinafter read as FIR). 

According to section 155 of Code of Criminal Procedure, 1973 (hereinafter read 

as Cr.PC), if FIR is regarding any non-cognizable offence then such information 

shall be recorded in the related register and the person giving information will 

be referred to the Magistrate. It means that investigation cannot be done 

without the order of the Magistrate in non-cognizable offences. But in 

cognizable offence, there is no need of the order of the Magistrate to begin the 

investigation. But if report or complaint is in respect of both cognizable and 

non-cognizable offences then the police officer can investigate cognizable offence 

along with the non-cognizable. The legal provisions regarding in this respect is 

laid down in Chapter XII entitled ‘Information to the Police and their Powers to 

Investigate’ under sections 154 to 176 of the Cr.PC, but it is important mention 

here that section 154 deals with the FIR i.e., information to the Police. The 

remaining sections deal with the different facets of investigation under Cr.PC. 

1.11.1 Meaning of Investigation  

In common parlance, “investigation” and “inquiry” are used as synonymous or 

interchangeable terms. The Cr.PC, however, uses them differently and with 

specific distinct connotations. “Investigation”, according to the Code, is to be 

conducted always by a police officer or any other authorized person (other than 

a Magistrate); it includes all the proceedings under the code for the collection of 

evidence. A preliminary inquiry prior to the registration of the case, even if by a 

Deputy Superintendent of Police, is not, however, part of the investigation. An 

“inquiry”, according to the Code, means every inquiry which is conducted by a 

Magistrate or court and which is not a trail. An “inquiry” is never conducted by 

the police, though in common parlance we talk to police inquiries. Broadly 

speaking, the investigation of an offence consists of:  

1. Proceeding to the place of offence; 

2. Ascertainment of the facts and circumstances of the case; 
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3. Discovery and arrest of the suspected offender; 

4. Collection of evidence relating to the commission of the offence which may 

consist of:  

(a) the examination of various persons including the accused, and the 

reduction of their statements into writing if the police officer making the 

investigation thinks fit; 

(b) the search of places or seizure of things considered necessary for the 

investigation or trail; 

5. Formation of the opinion as to whether on the materials collected, there is a 

case to place the accused before a Magistrate for trail, and if so, taking the 

necessary steps for the same by the filing of a charge-sheet (it is commonly 

known as Challan) under section 173 of Cr.PC. 

1.11.2 Report to be send to Magistrate 

According to section 157 of Cr.PC, as soon as a police officer records a FIR, he 

shall forthwith send a copy of such report without any delay to the Magistrate 

for cognizance through a police officer. When FIR is received, Officer-in-charge 

or his subordinate officer shall investigate the facts and circumstances of the 

case. 

1.11.3 Who can investigate? 

The Code does not confer the power to investigate on every police officer. 

According to section 156, only an officer in charge of a police station or any 

other officer of the higher rank, is empowered to investigate. It may be that 

such an officer may depute his subordinate officers (not below the rank 

prescribed by the State Government in this behalf) to investigate the facts and 

circumstances of any particular case. The principal agency for carrying out 

investigation of offences is police; and the police can proceed to investigate: 

(a) On the information received from any person as to the commission of any 

cognizable offence; or 



PG. DIP. IN CRIMINOLOGY & POLICE ADMINISTRATION                                                  PAPER-3  148

(b) Even without any such information, but if they have reason suspect the 

commission of any cognizable offence; or 

(c) On receiving any order to investigate from any Judicial Magistrate 

empowered to take cognizance of any offence. 

1.11.4 Powers of Police to Investigate 

The power of police to investigate may start when FIR is given under section 

154 of Cr.PC or when the competent Magistrate orders the police under section 

156 (3) without taking cognizance of the offence on a complaint under section 

200 of Cr.PC. However, following are the other important powers of police in 

relation to investigation under Cr.PC, namely:  

1.11.4.1 Power to Investigate in cases of non-cognizable offence 

According to section 155 (2) of Cr.PC, no police officer shall investigate a non- 

cognizable case without the order of a Magistrate having power to try such case 

or commit the case for trial. But when the Magistrate gives order in this regard 

and any police officer receiving such order may exercise the same powers in 

respect of the investigation (except the power to arrest without warrant) as an 

officer in charge of a police station may exercise in a cognizable case. 

1.11.4.2 Power to Investigate in cases of cognizable offence 

In case of cognizable offence, the investigation is initiated by the giving of 

information under section 154 of Cr.PC to a police officer and the police officer’s 

powers to investigate in cognizable offence is given under section 156 of Cr.PC. 

In this context, section 157 of Cr.PC, laid down the procedure for investigation. 

So, these provisions are explained as under: 

 Section 156: Police officer’s power to investigate cognizable case 

(1) Any officer in charge of a police station may, without the order of a 

Magistrate, investigate any cognizable case which a Court having jurisdiction 

over the local area within the limits of such station would have power to inquire 

into or try under the provisions of Chapter XIII. 
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(2) No proceeding of a police officer in any such case shall at any stage be called 

in question on the ground that the case was one which such officer was not 

empowered under this section to investigate. 

(3) Any Magistrate empowered under section 190 may order such an 

investigation as above-mentioned.” 

 Section 157: Procedure for Investigation 

“(1) if, from information received or otherwise, an officer-in-charge of a police 

station has reason to suspect the commission of an offence which he is 

empowered under section 156 to investigate, he shall forthwith send a report of 

the same to a Magistrate empowered to take cognizance of such offence upon a 

police report and  shall proceed in person or shall depute one of his subordinate 

officers not being below such rank as the State Government may, by general or 

special order, prescribe in this behalf, to proceed, to the spot, to investigate the 

facts and the circumstances of the case, and if necessary, to take measures for 

the discovery and arrest of the offender: 

Provided that- 

(a) when information as to the commission of any such offence is given against 

any person by name and the case is not of a serious nature, the officer in 

charge of a police station need not proceed in person or depute a subordinate 

officer to make an investigation on the spot; 

(b) if it appears to the officer in charge of a police station that there is no sufficient 

ground for entering on an investigation, he shall not investigate the case. 

Provided further that in relation to an offence of rape, the recording of statement of the 

victim shall be conducted at the residence of the victim or in the place of her choice 

and as far as practicable by a woman police officer in the presence of her parents or 

guardian or near relatives or social worker of the locality. 

(2) In each of the cases mentioned in clauses (a) and (b) of the proviso to sub- 

section (1), the officer in charge of the police station shall state in his report his 
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reasons for not fully complying with the requirements of that sub- section, and, 

in the case mentioned in clause (b) of the said proviso, the officer shall also 

forthwith notify to the informant, if any, in such manner as may be prescribed 

by the State Government, the fact that he will not investigate the case or cause 

it to be investigated.” 

Thus, these provisions requires that if from information received or otherwise 

an officer-in-charge of the police station has reason to suspect the commission 

of an offence which he is empowered under section 156 to investigate, he shall 

forthwith send the report of the same to the Magistrate empowered to take 

cognizance of the offence upon a police report. This is really designed to keep the 

Magistrate informed of the investigation of such cognizable offence so as to be able 

to control the investigation and if necessary to give appropriate direction or to 

proceed at once or depute any Magistrate subordinate to him to proceed to hold a 

preliminary enquiry into or otherwise dispose of the case in the manner provided 

in the Code under section 159 of Cr.PC.  

The section is mandatory and the sending of occurrence report is a step which 

is an essential preliminary to an investigation. The failure to send such report is 

a serious neglect of duty and is likely to result in failure of justice as it lays the 

police open to the suspicion concocting false evidence. But the failure does not 

vitiate the trail if there is no prejudice. 

 Section 158: Report how submitted 

“(1) Every report sent to a Magistrate under section 157 shall, if the State 

Government so directs, be submitted through such superior officer of police as 

the State Government, by general or special order, appoints in that behalf. 

(2) Such superior officer may given such instructions to the officer-in-charge of 

the police station as he thinks fit, and shall, after recording such instructions 

on such report, transmit the same without delay to the Magistrate.” 
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 Section 159: Power to hold investigation or preliminary inquiry 

“Such Magistrate, on receiving such report, may direct an investigation, or, if he 

thinks fit, at once proceed, or depute any Magistrate subordinate to him to 

proceed, to hold a preliminary inquiry into, or otherwise to dispose of, the case 

in the manner provided in the Code.” 

1.11.4.3 Power of Police to require attendance of Witness 

For effective investigation the police must be able to obtain information from 

persons acquainted with the facts and circumstances relevant to the 

commission of the offence under investigation. It is, therefore, necessary to 

empower the investigating officer to call for and to secure the attendance of 

persons who are likely to have relevant information. According to section 

160(1), an investigating police officer may by order require the attendance 

before himself of any person, if the following conditions are satisfied: 

(a) The order must be in writing; 

(b) The person to whom the order is made is one who appears to be acquainted 

with the facts and circumstances of the case;   

(c) Such a person is within the limits of the police station of the investigating 

police officer or is within the limits of any adjoining police station. 

1.11.4.4 Power of Police to Examination of Witnesses  

According to section 161 (1) of Cr.PC, in order to facilitate the collection of 

evidence, the investigating police officer has been given power to examine orally 

any person supposed to be acquainted with the facts and circumstances of the 

case. Such a person is required to answer truly all questions relating to the 

case put to him by such an officer; however, he is not bound to answer such 

questions, the answers to which would have a tendency to expose him to a 

criminal charge or to a penalty or forefeiture. If a person, being legally bound to 

answer truly all questions relating to such a case, refuses to answer any such 

question demanded of him, he is liable to be punished under section 179 of the 
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Indian Penal Code, 1860 (hereinafter read as IPC). Further, if such a person 

gives an answer which is false and which he either knows or believes to be false 

or does not believe it to be true, he is liable to be punished under section 193 of 

IPC for giving false evidence. 

 Evidentiary value of statement made to the police officer 

Section 162 provides (1) that statements written under section 161 shall not be 

signed, and (2) that the statement shall not be used for any purpose except for 

contradicting the witness if he is examined by the prosecution. In other words 

investigating officer will not be able to take signature of witness over such 

statements. Here it is important that statements made by witnesses during 

investigation can not be used as substantial evidence. It is important to note 

that the statements made to the police are of three categories: 

 A statement which has been recorded as an FIR 

 A statement recorded by the police in the course of the investigation 

 A statement recorded by the police but not falling under the above (1) or (2) 

category 

Under section 163 of Cr.PC, no police office shall offer any such inducement, 

threat or promise to any person and prevent any person from making any 

statement with his own free will.  Under section 164 of Cr.PC, if during the 

investigation any accused wants to make confession or any witness wants to 

make a statement, then the investigating officer should produce such accused 

or witness before the Magistrate through proper method. Magistrate shall 

record such confession properly. The Magistrate shall record confession only 

when he is satisfied that it is being made voluntarily. Also, the Magistrate shall 

before recording any such confession, explain to the person make it that- 

(a) He is not bound to make a confession, and  

(b) Such confession may be used as evidence against him. 
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1.11.4.5 Power of Search by Police during Investigation  

Under section 165 of Cr.PC, during investigation, police officer can search any 

place where there is possibility of finding things related to the offence. During 

such search, a list of things found shall be made and a copy of it shall be provided to 

the person who is the owner or occupier of that place. It is expected that the list of 

such things shall be made the place where they are found. 

1.11.4.6 Power in relation to Police Custody  

Under section 167 of Cr.PC, when the investigation cannot be completed within 

24 hours, then the arrested person shall be produced before the nearest Magistrate and 

such person can be kept in police custody after 24 hours only, by the order of the 

Magistrate. It is called ‘Remand’. The duration of this police custody cannot be more 

than 15 days. If such person is in judicial custody and the investigation is still pending 

then he shall be released on bail after following duration: 

(a) after 90 day, when investigation relates to an offence punishable with death, 

imprisonment for life or imprisonment for a term of not less then ten years, 

(b) after 60 days, where it relates to any other matter. 

1.11.4.7 Power to submit charge-sheet 

Under section 168 of Cr.PC, when the investigation is completed, then the 

investigating officer shall report the result of such investigation to the officer-in-

charge of the police station. Under section 169, if no evidence is found or is 

insufficient evidence against the accused, then the accused shall be released on 

proper bond. Under section 170 of Cr.PC, if there are sufficient evidence against 

the accused then he shall be send to the Magistrate for proper trail.  

After the completion of investigation, a charge-sheet against accused under 

section 173 shall be produced before the Magistrate. It is also called ‘Challan’ or 

‘Charge-sheet’. It mention various important points viz., name of the parties; 

nature of information; names of persons who appear to be acquainted with the 

circumstances of the case; whether any offence appears to have been committed, 
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and if so by whom; whether the accused has been arrested; whether he has been 

released on bond, and if so, whether with or without sureties; whether he has been 

forwarded in custody under section 170 etc. 

1.11.4.8 Power in the cases of suicide and unnatural death 

Section 174 of Cr.PC is a legal provision that deals with the procedure that the 

police and the Magistrate need to follow in cases of suicide and unnatural 

death. Section 174 runs as under: 

 Section 174: Police to inquire and report on suicide, etc. 

“(1) When the officer in charge of a police station or some other police officer 

specially empowered by the State Government in that behalf receives 

information that a person has committed suicide, or has been killed by another 

or by an animal or by machinery or by an accident, or has died under 

circumstances raising a reasonable suspicion that some other person has 

committed an offence, he shall immediately give intimation thereof to the 

nearest Executive Magistrate empowered to hold inquests, and, unless 

otherwise directed by any rule prescribed by the State Government, or by any 

general or special order of the District or Sub-divisional Magistrate, shall 

proceed to the place where the body of such deceased person is, and there, in 

the presence of two or more respectable inhabitants of the neighbourhood shall 

make an investigation, and draw up a report of the apparent cause of death, 

describing such wounds, fractures, bruises, and other marks of injury as may 

be found on the body, and stating in what manner, or by what weapon or 

instrument (if any); such marks appear to have been inflicted. 

(2) The report shall be signed by such police officer and other persons, or by so 

many of them as concur therein, and shall be forthwith forwarded to the 

District Magistrate or the Sub-divisional Magistrate. 

(3) When— 
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(i) the case involves suicide by a woman within seven years of her 

marriage; or 

(ii) the case relates to the death of a woman within seven years of her 

marriage in any circumstances raising a reasonable suspicion that 

some other person committed an offence in relation to such 

woman; or 

(iii) the case relates to the death of a woman within seven years of her 

marriage and any relative of the woman has made a request in 

this behalf; or 

(iv) there is any doubt regarding the cause of death; or 

(v) the police officer for any other reason considers it expedient so to do,  

he shall, subject to such rules as the State Government may prescribe in this 

behalf, forward the body, with a view to its being examined, to the nearest Civil 

Surgeon, or other qualified medical man appointed in this behalf by the State 

Government, if the state of the weather and the distance admit of its being so 

forwarded without risk of such putrefaction on the road as would render such 

examination useless. 

(4) The following Magistrates are empowered to hold inquests, namely, any 

District Magistrate or Sub-divisional Magistrate and any other Executive 

Magistrate specially empowered in this behalf by the State Government or the 

District Magistrate.” 

1.11.5 Procedure to be followed on completion of Investigation 

1.11.5.1 Release of accused when evidence is deficient 

Section 169 of Cr.PC deals with power of police to release of accused when 

evidence is deficient. According to section 169, if upon investigation it appears 

to the officer in charge of the police station that there is no sufficient evidence 

or reasonable ground of suspicion to justify the forwarding of the accused to a 

Magistrate, such officer shall, if such person is in custody,  release him on his 
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executing a bond, with or without sureties, as such an officer may direct, to 

appear, if and when so required, before a Magistrate empowered to take 

cognizance of the offence on a police report, and to try the accused or commit 

him for trail.  

1.11.5.2 Cases to be sent to Magistrate when evidence is sufficient 

Under section 170 of Cr.PC, the following procedure to be followed when 

accused is forwarded to a Magistrate: 

(a) If upon investigation there is sufficient evidence or reasonable ground to 

justify the forwarding of the accused to a Magistrate, the officer in charge of 

the police station shall forward the accused under custody to a competent 

Magistrate, or if the offence is bailable and accused is able to give security, 

shall take security from him for his appearance before such a Magistrate. 

(b) In a situation mentioned in (a) above, the officer in charge of the police 

station shall send to such a Magistrate any weapon or other article which it 

may be necessary to produce before him, and shall require the complainant 

(if any) and the witnesses to execute a bond to appear before the Magistrate 

as thereby directed and prosecute or give evidence (as the case may be), in 

the matter of the charge against the accused. 

A complainant or a witness on his way to any court is not required to 

accompany a police officer, nor is he to be subjected to unnecessary restraint or 

inconvenience or to be required to give any security for his appearance other 

than his own bond. However, if such a person refuses to attend or to execute a 

bond as directed in section 170(2), the officer in charge of the police station may 

forward him in custody to the Magistrate who may detain his in custody until 

he executes such a bond, or until the hearing of the case is completed. 

1.11.5.3 Report of police on completion of investigation 

The following points to be ensured before a police report is submitted: 
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(a) According to section 173 of Cr.PC, every investigation is required to be 

completed without unnecessary delay. As soon as the investigation is 

completed, a report is to submitted to the Magistrate having jurisdiction. If 

the report alleges the commission of a crime by an accused person, the 

report is commonly called the “charge-sheet” or the “challan”. 

(b) The report is to be in the form prescribed by the State Government, stating: 

i. The names of the parties; 

ii. The nature of the information; 

iii. The names of persons who appear to be acquainted with the 

circumstances of the case; 

iv. Whether any offence seems to have been committed and if so, by 

whom; 

v. Whether the accused has been arrested; 

vi. Whether he has been forwarded in custody under section 170, 

vii. Whether the report of medical examination of the woman has been 

attached where the investigation relates to an offence under section 

376, 376-A, 376-B, 376-C, 376-D or Section 376-E IPC. 

(c) The officer shall also communicate, in the manner prescribed by the State 

Government, the action taken by him to the person giving the FIR.  

(d) The report shall normally be submitted through a superior police officer 

appointed under section 158, and such an officer may pending the orders of 

the Magistrate, direct the officer in charge of the police station to make 

further investigation.  

(e) When such a report is in respect of a case to which section 170 applies i.e., 

a case in which the evidence is sufficient, then according to section 173 (5), 

the police officer shall forward to the Magistrate along with the report of: 

(i) all documents or relevant extracts thereof on which the prosecution 

proposes to rely, and 
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(ii) the statements recorded under section 161 of the persons whom the 

prosecution proposes to examine as its witnesses.  

If the police officer is of the opinion that any part of such a statement is not 

relevant to the subject-matter of the proceedings or that its disclosure to the 

accused is not essential in the interests of justice and is inexpedient in public 

interest, he shall indicate that part of the statement and append a note 

requesting the Magistrate to exclude that part from the copies to be granted to 

the accused and stating his reasons for making such a request.  

The police report under section 173 will contain the facts and the conclusions 

drawn by the police therefrom. The Magistrate is expected to apply his judicial 

mind to the report and he is not bound by the conclusions drawn by the police. 

He may differ from the police report, be it a charge-sheet or be it a final report 

so called. It is not necessary that the police should submit a report in 

accordance with the version of the informant, irrespective of the result of the 

investigation. When there is a protest petition against the investigation report, 

the Magistrate can deal with it under sections 200-204 of the Cr.PC, as if it is a 

complaint. He may decide to issue a process even if the police recommended 

that there is no sufficient ground for proceeding further.  

The Supreme Court has held in several judgments that in a case where the Magistrate 

to whom the report is forwarded under section 173(2) (i) decides not to take 

cognizance of the offence and to drop the proceedings, or takes the view that there is 

no sufficient ground for proceeding against some of the persons mentioned in the FIR, 

the Magistrate must give notice to the informant and provide him an opportunity to be 

heard at the time of consideration of the report. But this requirement is not applicable 

after the Magistrate has taken cognizance. 

In all proceedings instituted on a police report, the Magistrate is required by 

section 107 to furnish to the accused, copies of documents mentioned in that 

section, including those documents mentioned in section 173(5) above. 

Therefore, for the sake of convenience, it has been provided that where the 
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police officer investigating the case finds it convenient to do so, he may furnish 

to the accused copies of all or any of the documents referred to in the provisions 

of section 173(5) as mentioned above.  

1.11.5.4 Supplementary report on further investigation 

According to section 173 (8) of Cr.PC, nothing in section 173 shall preclude 

further investigation in respect of an offence after a report i.e., challan, under 

section 173(2) has been for the Magistrate; and where upon such investigation 

the officer in charge of the police station obtains further evidence, he shall 

forward to the Magistrate a further report regarding such evidence in the 

prescribed form.  

Thus, the “further” investigation is the continuation of the earlier investigation 

and not a fresh investigation or reinvestigation to be started ab-initio wiping out 

the earlier investigation altogether. A direction for reinvestigation or fresh 

investigation is indefensible in the light of section 173(8) of the Code. Further 

investigation can be carried out by the investigating agency if it comes across 

new material. It need not have the approval of the judiciary for exercising the 

power under section 173(8).  

Hence, a Magistrate after taking cognizance of the offence on the basis of a 

police report and after appearance of the accused, cannot order further 

investigation. 
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ATTEMPT TO COMMIT OFFENCE 

An Overview 

1.12.0 Introduction 

1.12.1 Meaning of Attempt 

1.12.2 Distinction between Preparation and Attempt 

1.12.3 References and Suggested Books 

1.12.0 Introduction 

In every crime there are four stages in the commission of an offence viz., 

intention, preparation, attempt and actual commission of the offence. If 

the third stage is successful then finally the actual commission of offence takes 

place. A mere intention to commit offence is not punishable. Similarly, mere 

preparation is not punishable by the Indian Penal Code, 1860 (hereinafter read 

as IPC) except under the following sections of IPC, viz., section 122 (preparation 

to wage war with the Government of India), section 126 (preparation to commit 

depredation on territories of any power in alliance or at peace with Government 

of India), section 351(preparation to cause apprehension of criminal force) and 

section 399(preparation for committing dacoity) etc. An Attempt to commit 

crime is essentially a direct movement towards the commission of intended 

offence. However, an act or series of acts more than preparation to the 

commission of intended offence is an offence. 

1.12.1 Meaning of Attempt 

The word ‘Attempt’ means ‘to try’ or ‘to endeavor to do something’. In other 

words ‘Attempt’ means an act towards the commission of offence which fails 

due to circumstances independent of the attempter’s will. Thus, it means any 
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voluntary act which does not provide intended result. The Supreme Court in the 

case of State of Maharashtra v. Mohd Yakub, 1980 SCR (2) 1158, tried to 

define attempt. Justice Sarkaria observed, “What constitutes an attempt is 

mixed question of law and fact depending largely upon the circumstances of a 

particular case."  

So, attempt defies a precise and exact definition. Broadly speaking all crimes 

which consist of the commission of affirmative acts are preceded by some covert 

or overt conduct which may be divided into three stages. The first stage exists 

when the culprit first entertains the idea or intention to commit an offence. In 

the second stage he makes preparation to commit it. The third stage is 

reached when the culprit takes deliberate overt act or step to commit the 

offence. Such overt act or step in order to be 'criminal' need not be the 

penultimate act towards the commission of the offence. It is sufficient if such 

acts were deliberately done, and manifest a clear intention to commit the 

offence aimed, being reasonably proximate to the consummation of the offence. 

Besides dealing with the law of criminal attempts in a specific and general way, 

IPC contemplate provisions to arrest criminality in incipient stages too.  Thus, 

IPC deals with attempt in three difficult ways: 

1. In some cases the commission of an offence and the attempt to commit it, 

are dealt with in the same section, the extent of punishment being the same 

for both. 

2. The second way of dealing with attempts is exemplified by sections 307, 308, 

393 of the IPC. In these sections attempts for committing specific offences 

are dealt with side by side with the offences themselves, but separate 

punishments are provided for the attempts and for the offences. 

3. The third mode is embodied in section 511 which is a general provision 

designed to cover cases falling outside the above two categories. The absence 

of the definition of the attempt to commit offences made the courts in course 
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of time to evolve certain tests to determine whether the act in question 

amounts to attempt. 

 Hence, in this context section 511 of the IPC is very relevant one and it is 

stated as under: 

 Section 511: Punishment for attempting to commit offences 

punishable with imprisonment for life or other imprisonment 

“Whoever attempts to commit an offence punishable by this Code with 

imprisonment for life or imprisonment, or to cause such an offence to be 

committed, and in such attempt does any act towards the commission of the 

offence, shall, where no express provision is made by this Code for the 

punishment of such attempt, be punished with imprisonment of any 

description provided for the offence, for a term which may extend to one-half of 

the imprisonment for life or, as the case may be, one-half of the longest term of 

imprisonment provided for that offence, or with such fine as is provided for the 

offence, or with both. 

Illustrations 

(a) A makes an attempt to steal some jewels by breaking open a box, and finds 

after so opening the box, that there is no jewel in it. He has done an act towards 

the commission of theft, and therefore is guilty under this section. 

(b) A makes an attempt to pick the pocket of Z by thrusting his hand into Z's 

pocket. A fails in the attempt in consequence of Zs having nothing in his 

pocket. A is guilty under this section.” 

Section 511 is a general section which makes punishable all attempts to 

commit offences punishable with imprisonment excepting those punishable 

with fine only. Further, section 511 makes such offence punishable for which 

no express provision is made under IPC.  
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1.12.2 Distinction between Preparation and Attempt 

Preparation is an executory act, it comes before an attempt, while on the other 

hand, attempt is an executed act. Attempt is direct movement towards the 

commission after the preparation is made.  For example, A purchase knife to 

murder B. Mere purchase of Knife which is a preparation or in the same way, 

purchase poison and mixes it in the meal of his wife with intention to kill her. It 

is an attempt. Similarly, preparation is an act of arranging all the necessary 

means or articles or commodities to do an illegal act, while on the other hand, 

attempt is an act done as per the planning which amounts to offence in all 

cases. Only the person who intends to commit the crime knows the fact,  

while once the attempt is complete it manifests. 

Attempt would not be an offence if a person voluntarily gives up the idea of 

committing the crime.  In this stage it is mere chance of commission of 

crime and it amounts to an offence i.e., to attempt to do an illegal 

act. Preparation is punishable in few cases such as preparation to commit 

dacoity under section 399 of IPC viz., making preparation to dacoity ). Hence, 

section 511 of IPC makes all attempts to commit offences punishable with 

imprisonment and not only those punishable with death. In the case of 

Koppula Venkat Rao v. State of Andhra Pradesh, (2004) 3 SCC 602, the 

court held that the moment culprit commences to do an act with necessary 

intention, he commences his attempt to commit the offence. 
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